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Q.  Please state your name and business address. 1 

A. My name is Kerwin L. Olson, and I am the Program Director for Citizens Action 2 

Coalition of Indiana, Inc. (“CAC”). My business address is 603 E. Washington 3 

Street, Suite 502, Indianapolis, IN 46204. 4 

Q.  Please briefly summarize your employment and educational background. 5 

A. I studied American History at the University of Chicago from 1986 to 1989, and I 6 

am certified by Office of Indiana State Chemist in agronomy, lawn care, 7 

horticultural, and aquatic maintenance.  I have attended numerous workshops and 8 

seminars on energy, energy efficiency, renewable energy, coal, coal gasification, 9 

carbon capture and sequestration, biomass and bio-fuels, and nuclear energy. 10 

  I joined the staff at CAC in 2004, working in member outreach.  In 2006 I 11 

became CAC’s Public Outreach Coordinator and briefly served as its Phone 12 

Canvass Director until 2008, when I became CAC’s Program Director.  Prior to 13 

that I spent fifteen years in the landscape industry, first as an Operations Manager 14 

overseeing and average of 30 to 35 employees and responsible for hiring, training, 15 

and oversight of an average of 15,000 customer accounts, and eventually working 16 

into the position of Commercial Sales Manager in the Bloomington office of 17 

TruGreen-Chemlawn. 18 

Q.  Please describe your current responsibilities. 19 

A.  My current responsibilities include issue and policy research as well as working 20 

with the organization’s Board of Directors, executive staff, and members to 21 

develop the organizations policy and advocacy positions.  My duties also include 22 

lobbying at the Statehouse, legislative outreach and education, community and 23 

media outreach, writing press releases, guest columns and op-ed columns, and 24 

community and member organizing.  I am also the CAC’s representative on the 25 

board of the Indiana Coalition of Human Services. 26 

Q.  Have you previously testified before this or other utility commissions? 27 
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A.  I testified before the Commission in Cause No. 43653 (Duke CCS study), Cause 1 

No. 43669 (gas universal service programs), Cause No. 43839 (SIGECO rates), 2 

and Cause No. 43912 (NIPSCO DSM), and Cause No. 43922 (NIPSCO net 3 

metering and feed-in-tariff).  I have also testified in Cause No. 43114 IGCC 4, 4 

IGCC 4 S-1 and IGCC 5.  In addition, my duties require me to testify before 5 

several of the Indiana General Assembly’s House and Senate committees and 6 

participate in panel discussions in public forums. 7 

Q.  What is the purposeof your supplemental settlement testimony? 8 

A.  The purpose of my testimony is to discuss the ongoing ethics scandal and its 9 

relevance to this proceeding. 10 

Q. Please describe the history and mission of cac. 11 

A. CAC is an Indiana based 501(c)4 not-for-profit membership organization that was 12 

founded in 1974 by a group of organizations, churches, labor unions, and senior 13 

groups, to name a few, who saw the need for a grassroots organization dedicated 14 

to protecting consumers during the energy crisis. Since that time, CAC has 15 

expanded to a statewide organization with about 40,000 members. CAC is 16 

dedicated to protecting ratepayers and advocating for affordable healthcare and a 17 

clean environment. CAC does this through community outreach and organizing as 18 

well as through lobbying and litigation on behalf of its members. 19 

  CAC’s mission is to initiate, facilitate and coordinate citizen action 20 

directed to improving the quality of life of all inhabitants of the State of Indiana 21 

through principled advocacy of public policies to preserve democracy, conserve 22 

natural resources, protect the environment, and provide affordable access to 23 

essential human services. 24 

Q.  What did you do to prepare yourself to testify in this proceeding?  25 

A.  I reviewed much of the Petitioner’s direct, rebuttal and settlement testimony in 26 

this docket, as well as testimony and transcripts in the previous cases involving 27 
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the Edwardsport IGCC project.  I have also reviewed the direct, rebuttal and 1 

settlement testimony of the Office of Utility Consumer Counsel and the Duke 2 

Energy Indiana Industrial Group in this docket.  I also attended the entire 3 

November 3 technical conference in this docket.  I have also participated in 4 

meetings with the CAC’s Board and staff.  In addition, I also have relied on 5 

knowledge gained from meeting with CAC members, low-income advocacy 6 

organizations, and the general public, as well as reviewing research, trade 7 

journals, and government sources. 8 

Q. Why should the Commission consider the details of burgeoning ethics 9 

scandal as relevant in this proceeding?  10 

A.        Most importantly, the ratepaying public deserves no less than full disclosure of 11 

the truth regarding any improper communications relating to the Commission’s 12 

decision-making process and any improper influence on the Commission’s 13 

decisions themselves with respect to the Edwardsport project.  Ratepayers are 14 

mandated currently to provide financing for a power plant that is not now and 15 

may never be “used and useful” in providing them with electricity.  Those same 16 

ratepayers will experience even larger rate increases if the project moves forward 17 

to completion.  The trust and confidence of the ratepaying public in the integrity 18 

of the regulatory process, especially relating to Edwardsport, has been damaged.  19 

Chairman Atterholt said as much in the technical conference on November 3, 20 

2010:  “The process and the integrity of the Commission has understandably been 21 

brought into question by some recent events…” (Transcript, pg A-30 lines 8-10). 22 

            In addition, three individuals, who were all key employees at the Commission 23 

when the original CPCN for the Edwardsport IGCC was issued, have since been 24 

terminated from their positions with the Commission or with Duke Energy 25 
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Indiana as a result of evidence uncovered during various investigations of the 1 

scandal.  One of those individuals, the former Chairman of the Commission, was 2 

terminated by the Governor, and the other two, the former Chief Administrative 3 

Law Judge and General Counsel and the former Executive Director of the 4 

Commission, were terminated by the Petitioner, DEI, within months of their 5 

hiring by DEI.  6 

            Also, the Governor has expressed grave concern over the events.  A memo issued 7 

by David Pippen, General Counsel to the Governor, stated: “In short, he will not 8 

tolerate even the appearance of impropriety.” (Exhibit CAC-KLO-1) . In the same 9 

memo, the Governor also directed the Commission to re-open and review all 10 

decisions by former Chief ALJ Scott Storms pertaining to the IGCC “to ensure no 11 

undue influence was exerted in those decisions.” 12 

            It is evident that Chairman Atterholt, Governor Daniels, and DEI all believe the 13 

ethics scandal is relevant with respect to this ongoing case.   CAC agrees.   14 

Q.        Is the Commission currently following the Governor’s directive and 15 

conducting a review of Cause No. 43114 and all related sub-dockets? 16 

A.         Yes.  On October 14, 2010, the Commission publicly released a document titled 17 

“Internal Audit of Duke Energy Cases Presided over by Former Administrative 18 

Law Judge Storms.” (Exhibit CAC-KLO-2).  On its face, this document indicates 19 

that the Commission is conducting at least a paper trail audit of orders, docket 20 

entries and staff reports in the various Edwardsport dockets. In addition, 21 

Chairman Atterholt has indicated several times publicly that the Commission is 22 

conducting an internal investigation.  For example, an Indianapolis Star article 23 
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from October 15, 2010 summarizes the IURC release and the document 1 

describing the internal audit.  (Exhibit CAC-KLO-).  This article quotes Chairman 2 

Atterholt as follows:  “It is of the utmost importance to determine whether the 3 

cases were handled improperly or mismanaged in any way, and, if so, for us to 4 

take swift and corrective action immediately.” 5 

Q.        Is the IURC investigation complete? 6 

A.        Not to my knowledge. 7 

Q.        Is that relevant? 8 

A.        Absolutely.  The IURC investigation, along with the other investigations 9 

underway, should be completed and the findings made public and considered by 10 

the Commission before DEI ratepayers are asked to pay a single dime more than 11 

they are today for the Edwardsport project. 12 

Q.       You mention an investigations by the Governor’s office; could you clarify? 13 

A.        Yes.  The October 5
th

 memo from David Pippen mentions “an internal review of 14 

the matter” by the Governor’s office.   15 

Q.       Were the results of that internal review made public? 16 

A.        No.  The Pippen memo did state that the review “revealed the lawyer was 17 

communicating with Duke regarding a position with the Company at a time he 18 

was presiding over administrative hearings concerning Duke.”  However, no other 19 

findings included in the review nor any documentation of the review has been 20 

made public. 21 

Q.       What were the results of the Governor’s review? 22 
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A.        In addition to the previously discussed directive for the IURC to investigate its 1 

decision-making processes and the decisions themselves in the IGCC dockets, 2 

then Commission Chairman, David Lott Hardy, was terminated by the Governor; 3 

an article from the October 6
,
 2010 edition of the Indianapolis Star summarizes 4 

the actions of the Governor and is included as Exhibit CAC-KLO-4.   5 

Q.       What reason was given for Mr. Hardy being terminated? 6 

A.        The Governor’s office review revealed that Mr. Hardy was aware of Mr. Storms’ 7 

ongoing employment negotiations with Duke Energy Indiana and failed to remove 8 

Mr. Storms from cases pertaining to DEI. 9 

Q.        Is there other information in the public domain regarding the events leading 10 

up to Mr. Hardy’s termination?  11 

A.         Yes, there is a series of e-mails among Mssrs. Hardy, Reed and Storms that were 12 

published in the Indianapolis Star on October 12
, 
2010.  The article discussing 13 

those e-mails is attached as Exhibit CAC-KLO-5 and the e-mails are attached as 14 

Exhibit CAC-KLO-6.  However, the Governor’s office may well have more 15 

information than the e-mails published by the Star.  After all, the Governor 16 

terminated Mr. Hardy a week before the Star published the e-mails. 17 

Q.        You mention other investigations? 18 

A.        Yes, there are several of which I am aware. 19 

Q.        Please summarize those other investigations. 20 

A.        First, Duke Energy is conducting its own internal investigation and has also hired 21 

the law firm of Gibson, Dunn, & Crutcher to conduct an independent review.  22 

Q.       Are those Duke investigations complete? 23 
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A.       Not to my knowledge.  An article from the November 9, 2010 Indianapolis Star 1 

indicates that the Duke internal investigation is still ongoing.  It is unclear if the 2 

investigation by Gibson, Dunn, & Crutcher is complete, but that same article 3 

references that the firm has provided Duke with some findings, but does not 4 

indicate if their investigation is concluded.  The article is attached as Exhibit 5 

CAC-KLO-7. 6 

Q.       Did Duke take action as a result of the findings provided by Gibson, Dunn, & 7 

Crutcher? 8 

A.       Yes.  Then President of DEI, Michael W. Reed, and DEI staff attorney Scott 9 

Storms were terminated as a result of those findings. 10 

Q.        Have the findings of the Gibson, Dunn & Crutcher investigation been made 11 

public? 12 

A.         No. 13 

Q.        Is that investigation significant? 14 

A.         Absolutely.  DEI’s hiring of Mr. Storms was the spark that ignited this ongoing 15 

scandal.   Articles from the Indianapolis Star from September 22 and 23, 2010, 16 

attached as Exhibits CAC-KLO-9 and Exhibit CAC-KLO-10,  summarize the 17 

events which had transpired at that time.  Also an article from the Louisville 18 

Courier Journal from September 22, 2010 (attached as Exhibit CAC-KLO-11) 19 

describes what was known at that time.  Not only was Mr. Storms General 20 

Counsel for the Commission, he was also the presiding ALJ over the IGCC 21 

docket for every proceeding and order issued prior to August 2010.  In addition, 22 

Jim Rogers, President of Duke Energy, stated at the technical conference on 23 
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November 3
rd

 that his company would take “decisive and appropriate action” if 1 

any wrongdoing was uncovered as a result of the Dunn, Crutcher investigation.   2 

The Indianapolis Star article attached as Exhibit CAC-KLO-12 quotes the 3 

testimony of Mr. Rogers in this respect. 4 

            The ratepayers of Duke Energy Indiana, who are involuntarily financing the 5 

Edwardsport project, deserve to know those findings.  At a minimum, DEI should 6 

make those findings available to the Commission to assist them in their current 7 

audit of cases being reviewed and to the Governor’s office to comply with the 8 

Governor’s previous directive to ensure that there was no “undue influence” 9 

exerted during the various Edwardsport proceedings.   Those findings should then 10 

be made available, under confidentiality agreement if necessary, to the other 11 

parties so that they may assess their significance for themselves and rely on them 12 

as evidence regarding any improper communications or undue influence relating 13 

to Commission deliberations and decisions.   14 

Q.       You mention former Chief ALJ Scott Storms.  Are there any current 15 

investigations pertaining to Mr. Storms that have yet to be resolved? 16 

A.       Yes.  As a result of his testimony before the Indiana Ethics Commission on 17 

September 9, 2010, the Inspector General has filed an ethics complaint against 18 

Mr. Storms.  The transcript from that hearing is attached as Exhibit CAC-KLO-19 

13.  Also, an article from law.com describing the nature of the complaint is 20 

attached as Exhibit CAC-KLO-14.  The actual complaint is attached as Exhibit 21 

CAC-KLO-15. 22 

Q.        What is the status of that complaint by the IG? 23 
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A.         The hearing was originally scheduled to be held on November 10, 2010.  1 

However, for reasons unknown to us, the hearing was continued until January 13, 2 

2010, at the request of Mr. Storms’ attorney.     3 

Q.       Other than the complaint filed by the IG as a result of Mr. Storm’s testimony, 4 

does the transcript from the September 9
th

 hearing raise any other 5 

unanswered questions? 6 

A.        Yes.  The transcript references a memo created on behalf of Mr. Storms by his 7 

ethics officer at the Commission.  Specifically, Mr. Storms said: “What I have 8 

done was obtain an opinion from my ethics officer with respect to my ability to 9 

initially pursue the position to accept the position. And she has put together a memo 10 

on my behalf that spelled out her view of the potential issues that need to be 11 

addressed.”  He continued stating: “So that’s the one difference based on her advise 12 

she did not think I needed a formal opinion but out of an abundance of caution I 13 

wanted to present to the Ethics Commission to gain confirmation with respect to the 14 

opinion I received from my Ethics Officer.” 15 

Q.        Why is that of concern? 16 

A.        Two reasons.  First of all, CAC submitted an information request to the Inspector 17 

General requesting all information pertaining to the formal opinion granted Mr. 18 

Storms by the Ethics Commission.  That opinion is attached as Exhibit CAC-19 

KLO-16.  As a result of that request, we obtained the attachment labeled as 20 

Exhibit CAC-KLO-17.  The memo written on Mr. Storm’s behalf is on page 26 21 

on that attachment. That memo stated: “I understand that you neither negotiated 22 

nor administered a contract with your prospective employer [DEI] while at the 23 

IURC.”  We now know this to be untrue.   24 
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            Secondly, the ethics officer that wrote the memo and advised Mr. Storms that he 1 

did not need to seek a formal opinion is the ALJ currently presiding over this 2 

proceeding. 3 

Q.        Speaking of the Ethics Commission, was there another ALJ from the IURC 4 

who went before the Ethics Commission seeking an opinion about 5 

employment with a utility? 6 

A.       Yes.  An advisory opinion was issued at the request of ALJ Aaron Schmoll who 7 

was apparently interested in the same job accepted by Mr. Storms at DEI.  That 8 

advisory opinion is attached as Exhibit CAC-KLO-18.  In addition, all documents 9 

received from the IG with respect to that opinion are attached as Exhibit CAC-10 

KLO-19. 11 

Q.        Was a hearing held before the Ethics Commission as a result of Mr. 12 

Schmoll’s request? 13 

A.        Yes, the transcript from that hearing is attached as Exhibit CAC-KLO-20.  14 

Q.        Getting back to the Inspector General for a moment, wasn’t he also directed 15 

to conduct an investigation by the Governor? 16 

A.        Yes, the October 5
th

 memo by David Pippen indicates the IG was asked to 17 

conduct an investigation “to see if any laws were broken…” 18 

Q.        Is that investigation concluded? 19 

A.        Not to my knowledge.   20 

Q.        Is that investigation significant? 21 

A.        Of course.  The IG has already filed a complaint against Mr. Storms that has yet 22 

to be heard.  In addition, the public has been told by the Governor’s office that the 23 
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IG  would conduct a thorough investigation including interviews with relevant 1 

State employees involved with this and other IURC proceedings. Whether or not 2 

any crime was committed pertaining to this proceeding is of vital importance and 3 

may have a direct effect on previous orders issued.  For the sake of the trust and 4 

confidence of the ratepayers of DEI and the public, no further orders granting DEI 5 

additional rate or other relief for the Edwardsport project should be issued before 6 

it is determined whether any laws were broken in this or prior proceedings 7 

relating to Edwardsport.   8 

Q.        Going back for a moment to the action taken by DEI as a result of the 9 

findings presented them by Gibson, Dunn, & Crutcher, you mention Michael 10 

W. Reed was terminated along with Mr. Storms.  Why is that relevant to this 11 

proceeding? 12 

A.        Several reasons.  At that time, Mr. Reed was the President of DEI.   The 13 

termination of the sitting President of the Company seeking relief from the 14 

Commission in this and other Edwardsport dockets should be of grave concern to 15 

the Commission, especially in the context of the previous events in the ongoing 16 

ethics scandal.  In particular, it should be noted as a result of the e-mails 17 

published by the Star, Mr. Reed had previously been placed on administrative 18 

leave by DEI.  An article from the Indianapolis Business Journal from October 5, 19 

2010 reporting this development is attached as Exhibit CAC-KLO-21.   The clear 20 

implication of the firing is that additional matters beyond the e-mails were 21 

discovered by the DEI and Dunn, Crutcher investigations. 22 

Q.        Where was Mr. Reed employed prior to accepting his position at DEI? 23 
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A.         He was employed by the State of Indiana as Commissioner of INDOT. 1 

Q.        Where was Mr. Reed employed prior to his position at INDOT? 2 

A.        He was also employed by the State as Executive Director at the IURC.  3 

Q.       Since he was a State employee, did Mr. Reed seek the advice of the Ethics 4 

Commission prior to accepting his position with DEI? 5 

A.         Yes. Mr. Reed did request an advisory opinion prior to accepting the position.  6 

The opinion he received is attached as Exhibit CAC-KLO-22. In addition, all 7 

documents with respect to that opinion obtained from the IG are attached as 8 

Exhibit CAC-KLO-23. 9 

Q.        Did the Ethics Commission conduct a hearing prior to issuing the opinion? 10 

A.        Yes.  A hearing was held on June 8, 2010.  The transcript of that hearing is 11 

attached as Exhibit CAC-KLO-24.  12 

Q.        Did the transcript from the hearing raise any additional unanswered 13 

questions pertaining to the current ethics scandal? 14 

A.         Yes.  It appears the position of Executive Director may have been created 15 

specifically for Mr. Reed at the instigation of the recently terminated Chairman, 16 

David Lott Hardy.  Mr. Reed stated during that meeting: “It’s worth noting that 17 

this was a newly created position by Chairman Hardy and the other four 18 

Commissioners.” 19 

Q.        Anything else? 20 

A.        It appears to us that Mr. Reed may have misled the Ethics Commission in his 21 

testimony. 22 

Q.       Please explain. 23 
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A.        As part of a lengthy response as to whether he had influenced decisions at the 1 

IURC in favor of DEI, Mr. Reed stated: “I wasn’t assigned to any case because 2 

there was no need for me to be assigned to a case.”  3 

Q.        Why is this of significance? 4 

A.         A review of the IGCC docket reveals that Mr. Reed was present during an 5 

executive session on November 16, 2007.   The minutes from that meeting are 6 

attached as Exhibit CAC-KLO-25.  This is of great significance as the Statute 7 

pertaining to executive sessions at the IURC, IC 8-1-1-5, informs us that in order 8 

to participate in an executive session one must be either a commissioner, or 9 

“formally assigned to advise or assist in preparing the order, including 10 

commission’s technical staff and attorneys.” 11 

Q.        Please continue with your answer. 12 

A.        It is evident that Mr. Reed was in fact assigned to the case and misled the ethics 13 

commission in his response, or the IURC ignored the law and allowed Mr. Reed 14 

to attend the session.  Either way, why Mr. Reed was in that meeting at that time 15 

is a critical question that has yet to be answered. 16 

Q.        What was discussed at that particular executive session? 17 

A.        This executive session is where the final decision was deliberated in consolidated 18 

Cause Nos. 43114 and 43114-S1 pertaining to the issuance of the original CPCN 19 

for the Edwardsport IGCC and the approval of DEI’s initial carbon capture and 20 

sequestration study.  What role Mr. Reed played in those deliberations and why 21 

the law was violated relative to that particular executive session are matters that 22 

must be disclosed for the ratepayers of DEI and the public at large to have any 23 
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confidence whatsoever that the CPCN, CCS study, and later rate increases which 1 

were the result of the conclusions reached at that executive session are not the 2 

product of improper communications and undue influence.   3 

Q.       Has the Inspector General or the Ethics Commission filed a complaint against 4 

Mr. Reed? 5 

A.       Not to my knowledge.  6 

Q.       Did you glean anything else of concern from the transcripts of Mr. Reed’s 7 

hearing before the Ethics Commission? 8 

A.       Yes.  Similar to Mr. Storms, he received a letter from the IURC ethics officer 9 

stating she saw no reason to preclude Mr. Reed from seeking employment with 10 

DEI.  Specifically the transcript reads:  11 

   Seyfried: Petitioner’s Exhibit One is my letter of June 3
rd

 to Mr. Michael Reed 12 

concerning my review of the issues posed by his prospective employment. 13 

 Arceneaux: And what solution did you come to as a result of your investigation 14 

(inaudible)? 15 

 Seyfried: As set forth in my letter, I don’t believe that he is precluded from 16 

moving on and accepting that employment under the … and would not violate the 17 

ethics code 18 

   Arceneaux: And if you were asked to testify as to all of the facts and details that 19 

are contained in Exhibit One, would your testimony be the same as it is contained 20 

in this Exhibit? 21 

  Seyfried: Yes, it would. 22 
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Q.        Is this the same ethics officer as referenced in the Storms transcript who is 1 

currently the presiding ALJ in this case? 2 

A.        Yes.  3 

Q.       Are there any other investigations pertaining to the ongoing ethics scandal? 4 

A.        CAC and Common Cause submitted a request to U.S. Attorney Joe Hogsett to 5 

investigate the matter.  According to the Star article, Exhibit CAC-KLO-7, Mr. 6 

Hogsett has referred the case to the Department of Justice.   7 

Q.       Are there issues CAC raised in the past with respect to potential ethical 8 

violations pertaining to this proceeding? 9 

A.        Yes.  Attached as Exhibit CAC-KLO-26 is a letter a CAC member received from 10 

the Commission in response to a letter submitted to the Commission opposing the 11 

proposed IGCC.   The letter advocates for coal gasification and all but presumes 12 

approval of the Edwardsport project.  This is highly inappropriate given that the 13 

Commission is supposed to be an objective, impartial, fact finding body.  To 14 

advocate for a new, first of a kind technology currently under consideration in a 15 

pending proceeding certainly brings the objectivity and impartiality of the 16 

Commission squarely into question.   17 

Q.       What are your recommendations? 18 

A.        The Commission should immediately schedule at least two field hearings to be 19 

held in Duke Service territory and provide ample notice so that those members of 20 

the public who are currently paying for this project have adequate time to adjust 21 

their schedules in order to attend one of the hearings. The ratepayers of DEI have 22 

only had a single opportunity to express their views with respect to their current 23 
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and future obligations imposed by the Commission to pay for the Edwardsport 1 

project.  That single opportunity was over three years ago – in August 2007.   2 

 3 

 It should be noted, that at the time that one hearing was held. the cost estimate for 4 

the IGCC was  $1.985 billion.   Now the amount is approaching 3.0 billion.  Were 5 

an increased payment obligation of this magnitude to involve property tax money, 6 

a public referendum would typically be required before the additional costs could 7 

be passed on to the taxpayers.  Similarly, general tax increase of any size, let 8 

alone a billion dollars, would require a majority vote by both Chambers of the 9 

General Assembly and approval by the Governor.  Yet with respect to this 10 

decision to pass on a total of nearly $3 billion to the ratepayers, only one 11 

opportunity has been afforded the public to be heard, and none offer to cast a vote 12 

on whether they should be required to assume such a payment obligation.. 13 

Q.        Any other recommendations? 14 

A.        Yes. Considering all of the unanswered and yet to be asked questions that are 15 

contained in the before mentioned investigations, specifically being performed by 16 

the following: 17 

            1) The IURC 18 

            2) The Inspector General  19 

            3) The petitioner, Duke Energy 20 

            4) Gibson, Dunn, & Crutcher 21 

            5) Department of Justice 22 
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            All orders and hearings in this cause relating to affirmative relief sought by DEI 1 

for the Edwardsport project should be suspended indefinitely pending the 2 

completion of all of those investigations and release of all the findings to the 3 

public and the Commisson. 4 

Q. DOES THIS CONCLUDE YOUR TESTIMONY? 5 

A.  Yes, it does.6 
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October 14, 2010 
Prepared By:  DeAnna L. Poon, Administrative Law Judge  
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To: Chairman James D. Atterholt 
 
From: DeAnna L. Poon, Administrative Law Judge 
 
cc: Commissioner Larry S. Landis 
 Commissioner Carolene Mays  
 Commissioner David E. Ziegner 
 Joseph Sutherland, Executive Director 
 Robert Veneck, Executive Director 
 Loraine Seyfried, Acting Chief Counsel 
 Bradley Borum, Director of Electricity 
 Dale Thomas, Assistant Director of Electricity 
 
Overview:  On October 5, 2010, David Pippen, General Counsel to the Governor, sent an ethics 
memo in which he outlined steps the Commission should take to determine whether any 
impropriety occurred:  “Administrative opinions over which an ALJ presided while pursuing 
employment opportunities with the regulated entity will be reopened and reviewed to ensure no 
undue influence was exerted in the decision.” More specifically, “The administrative opinions 
over which the ALJ presided regarding Duke will be reopened and reviewed to ensure no undue 
influence was exerted in the decisions.” 

 Pursuant to the Governor’s directive, this report includes information regarding the legal 
and technical audit of cases on which former Administrative Law Judge (“ALJ”) Scott Storms 
presided involving Duke Energy Indiana, Inc. (“Duke”).  This audit spans from January 1, 2010 
through September 30, 2010.  In addition, because the foundation for the current Edwardsport 
Integrated Gasification Combined Cycle (“IGCC”) proceedings is related to prior Commission 
orders  regarding the IGCC plant, six additional Duke cases will be reviewed.  By including 
these cases, the Commission’s review will encompass the inception of Edwardsport.  The 
Commission estimates completing the following process and issuing a formal report on or before 
year-end. 
 
Auditor Information:  The auditor reviewing these cases is current Administrative Law Judge 
DeAnna Poon.  Ms. Poon’s entire legal career has been spent in service to State government.  
First a law clerk, she was promoted to Deputy Attorney General working directly under then-
section chief Greg Zoeller in 2004.  After three years, she transitioned to the Indiana State 
Department of Agriculture as Chief Counsel before coming to the Commission.  Ms. Poon’s role 
at the Commission mostly consists of rulemakings, advising the Consumer Affairs Division, and 
some casework.  Ms. Poon was never previously assigned to any Duke proceedings. 
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Audit Process 
 The audit process will consist of reviewing both decisions that were autonomous (such as 
bench rulings) and group decisions (such as final orders). Specifically, the following process will 
be followed to determine if any activity by ALJ Storms did not follow normal processes or failed 
to be supported by evidence or another legal basis. 

1. Transcripts of each hearing will be read to determine when ALJ Storms ruled from the 
bench.  Ruling will be evaluated as described above. 

2. All rulings on motions will be evaluated. 

3. Staff reports,1 which are drafted after prefiled testimony, but prior to the evidentiary  
hearing with cross examination and redirect, will be compared to Orders.  If there are 
differences, the following process will occur: 

a. Transcripts will be reviewed to determine if evidence was filed after the staff report 
that led to conclusions in the Order that differed from the staff report. 

b. Staff will discuss whether there were other reasons the staff report differed from the 
Order. 

4. Staff report questions will be compared with docket entries2 and hearing testimony to see 
if staff questions were answered.  If questions were not answered, a determination will be 
made to see if there were other reasons the questions were not asked.   

Internal Case Review Process 
 To understand what is audited, it is important to understand the process staff uses to 
review cases.  Below is the procedure used for Commission hearings.3  In addition, please see the 
Appendix following this document to review the following procedural guidelines previously 
issued to staff: 

- Case Management Meetings (issued 12-09-09) 

- Staff Report Guidelines (issued 03-24-10) 

- Order Review Procedures for Technical Staff (issued 04-09-10) 
 

                                                 
1  See “Staff Report Guidelines” in the Appendix for a comprehensive explanation of what is included in a staff  

report. 
2  A docket entry is issued by the Presiding Officer(s) of a case either to inform the parties of information (such as 

continuing a case) or requesting one of the parties file information (such as their response to a Commission 
question). 

3  This information can also be found in the 2010 Indiana Utility Regulatory Commission Annual Report, p 5. 
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Commission Hearing Procedure 

1.  A formal proceeding before the Commission begins with the filing of a Petition or 
Complaint with the Commission. The Commission also has the authority to open a 
Formal Investigation into matters as may be necessary. A Petition, Complaint, or notice 
of Formal Investigation is given a five-digit cause number and assigned to an 
Administrative Law Judge and staff members within the appropriate technical division. A 
single Commissioner may also be assigned to the proceeding. 

 
2.  Following the assignment of a proceeding, the matter is scheduled for a Prehearing 

Conference to establish a procedural schedule that includes dates for the prefiling of 
testimony and the date for the Evidentiary Hearing. In some instances, a public Field 
Hearing may be held in the utility’s largest service territory. Field Hearings are generally 
scheduled in the evening to provide customers of the utility with an opportunity to 
express their opinions about the utility’s case directly to the Commission. 

 
3.  Once the utility files its case-in-chief testimony, intervening parties to the proceeding and 

the Office of Utility Consumer Counselor (“OUCC”) may file their case-in-chief 
testimony, which contains evidence in support of their positions. The utility then has an 
opportunity to prefile rebuttal testimony in response to the testimony presented by 
intervening parties and the OUCC. 

 
4.  After all parties have prefiled their testimony and exhibits, an Evidentiary Hearing is 

conducted by the Commission on the date and time scheduled in the Prehearing 
Conference Order. The assigned Administrative Law Judge presides over the Evidentiary 
Hearing along with the assigned Commissioner. Assigned staff attends the Evidentiary 
Hearing and additional Commissioners may also attend the Evidentiary Hearing. During 
the Evidentiary Hearing, the parties present their direct and rebuttal testimony and 
witnesses are cross-examined. All testimony presented at the Evidentiary Hearing 
becomes part of the record in that proceeding. In every proceeding, the Commission must 
issue its decision based on matters that are part of the record. 

 
5.  Following the close of the Evidentiary Hearing, the Commission issues an Order in the 

proceeding. Determinations made by the Commission in its Orders may be appealed to 
the Indiana Court of Appeals. 

Case Audits 
 The following cases are those in which former Administrative Law Judge Scott Storms 
presided over a Duke matter.  As stated above, most causes span from January 1, 2010 through 
September 30, 2010.  In addition, prior Edwardsport IGCC cases were added for continuity. 

1. Cause Numbers 42693 and 42693 S1,  In the Matter of the Commission’s Investigation, 
Pursuant to I.C. § 8-1-2-58, into the Effectiveness of Demand Side Management 
(“DSM”) Programs Currently Utilized in the State of Indiana, Including an Examination 
of Issues that Could Improve the Effectiveness of Demand Side Management Programs 
in the State, Including Consideration  of the Establishment of an Independent DSM 
Administrator Model on a State-Wide Basis; Respondents:  All Jurisdictional Electric and 
Gas Utilities in the State of Indiana 
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2. Cause Number 42736 RTO 21, Application of Duke Energy Indiana, Inc. for Approval of 
a Change in its Midwest Independent System Operator Management Cost and Revenue 
Adjustment Factor Under Its Standard Contract Rider No. 68 

3. Cause Number 43501, Verified Petition of Duke Energy Indiana, Inc. Requesting the 
Indiana Utility Regulatory Commission to Approve an Alternative Regulatory Plan 
Pursuant to I.C. 8-1-2.5-1, et seq., for the Implementation of an Electric Distribution 
System “Smartgrid” and Advanced Metering Infrastructure, Distribution Automation 
Investments, and a Distributed Renewable Generation Demonstration Project, for 
Approval of New Depreciation Rates for Electric Distribution Plant, for a Waiver of the 
Provisions of 170 I.A.C. 4-1, et seq., and for Associated Accounting and Rate Recovery 
Mechanisms, Including a Ratemaking Proposal to Update Distribution Rates Annually an 
a “Lost Revenue” Recovery Mechanism, in Accordance with I.C. 8-1-2-42(a) and I.C. 8-
1-2.5-1 et seq., and Preliminary Approval of the Estimated Costs and Scheduled 
Deployment of the Company’s Smartgrid Initiative 

4. Cause Number 43653, Verified Petition of Duke Energy Indiana, Inc. Requesting the 
Indiana Utility Regulatory Commission to Approve an Alternative Regulatory Plan 
Pursuant to I.C. 8-1-2.5-1, et seq., to the Extent Required, for the Approval of and Cost 
Recovery Associated with the Study of Carbon Storage for the Edwardsport Integrated 
Gasification Combined Cycle Generating Facility (“IGCC Project”) 

5. Cause Number 43743, Petition of Duke Energy Indiana, Inc. for Approval of Authority 
for Deferred Accounting Treatment for Operating Expenses Associated with the 
Restoration of Extensive System Damage Resulting from the January 27, 2009 Ice Storm 

6. Cause Numbers 42894, 43114, 43114 S1, 43114 IGCC 1, 43114 IGCC 2, 43114 IGCC 3, 
43114 IGCC 4, 43114 IGCC 4 S1, and 43114 IGCC 5, the Edwardsport IGCC Cases 
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Appendix 
 
Following please find documents that outline Commission procedures: 
 
Case Management Meetings (issued 12-09-09)………………………………………..…… Page 8 
Staff Report Guidelines (issued 03-24-10)…………………………………………………Page 10 
Order Review Procedures for Technical Staff (issued 04-09-10)…………………………. Page 12 
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Case Management Meetings 
 

1. What is the purpose? 

The purpose of the case management meeting is to have a focused discussion with a 
larger group within the Commission, outside the team assigned, of issues in pending 
cases that contain either complex or challenging policy issues. It is intended for 
Commissioners, but includes ALJs, external affairs and other technical team members. 
The direction of the meeting is to present the issues and facts of the case with staff 
recommending various resolutions to issues. 

The discussion will be led by the assigned case team and should: 

a.  Present the facts of the case clearly and distinctly (keep it brief)  

b.  Identify the team’s plan, and  

c.  Clarify any concerns raised by the larger group.   
 

2. Who is the intended audience? 

The intended audience should be staff not directly assigned with a concentration toward 
Commissioners and ALJs.  The meetings should include the Public Information Officer, 
Consumer Affairs Director, Executive Directors and General Counsel. 
 

3. How should the meeting be scheduled? 

Use Outlook meeting notice invites, and require RSVPs.  The Commissioners can work 
out among themselves who will attend any given meeting.  Two meeting may be required 
if more than two Commissioners are interested in attending.  
 

4. What cases should be covered? 

Typically, the cases to be covered in a case management meeting are rate cases; however, 
any case with unique circumstances or with policy implications should also be discussed.  
Also, include any rulemaking or special projects that have policy implications or may be 
of interest.  The focus of the meeting should concentrate on just three or four cases to 
limit the discussion and keep the meeting to approximately 1.5 hours. 
 

5. What other items should be addressed? 

Other items that should be addressed in a case management meeting include issues of 
consistency in regard to previously issued orders and those issues that stretch across all 
industries (i.e. acquisition adjustment, benchmarking, etc.). 

 
6. How should the meeting be conducted? 

The meeting should allow for assigned staff to present the issues and facts of the case, but 
the division director should guide the meeting and keep the discussion and the meeting on 
track.  It remains important for staff development to have team leaders and assigned staff 
present information. Staff should be encouraged to offer for discussion potential 
resolutions/proposals to issues. 
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7. How often should the meeting occur? 

The frequency of a case management meeting is difficult to determine given the timing of 
cases, filings and the establishment of the procedural schedule.  A case discussed prior to 
an evidentiary hearing should not be precluded from being discussed in another case 
management meeting before writing the order.  This allows staff to adequately research 
the issues especially after discussions with other staff and after listening to the testimony 
in the evidentiary hearing.  The scheduling may best be at the director’s discretion.  

 
8. Meeting notes? 

Following the meeting, written notes should be created and circulated to those who were 
not able to attend the meeting. The notes should be circulated within a few days 
following the meeting. If they include deliberative (i.e. decision making) or attorney-
client privileged information, this should be stated across the top of the document. 
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Staff Report Guidelines 
 
1. Technical staff is required to prepare a staff report for all docketed cases. The staff report 

should include the following:  

a. An executive summary describing the key issues in the case.  

b. Brief case history including a list of Petitioner’s prior docketed case(s) with the 
cause number(s), date order was issued, and a brief description of the relief 
granted (e.g., 10% rate increase).  

c. In some instances, a description of Petitioner’s characteristics regarding the 
type(s) of service provided, the number of customers served, and a general 
description of the service area and the utility’s infrastructure.  

d. Brief summaries of each witnesses’ testimony that identifies the issues.  

e. Independent staff analysis identifying staff’s concerns/issues that may need 
further clarification/discussion during the hearing process. Include “compare and 
contrast” of parties’ positions to help with the resolution of the issues in the case.  

f. Provide background information that might impact/influence the current case such 
as other similar Commission cases that may assist Commissioner’s understanding 
of the impacts.  

g. Develop recommendations on all prevalent issues with sufficient cites/references 
to support analysis including but not limited to additional research.  

h. If adopting a party’s position, include specific reasons and rationale for 
supporting the position.  

i. Develop questions and list questions by witness in the staff report to be addressed 
in the hearing process or in preparation of a docket entry. Work with assigned 
Commissioner and ALJ on questions and to obtain additional information for 
clarification of relevant issues. [Request that information be provided in the 
format necessary to make your analysis more productive and efficient]  

j. If new rates are proposed, prepare a table that compares the typical monthly bills 
and percentage increase based on each of the parties’ position.  

k. For lengthy staff reports, include a table of contents after the executive summary. 
Present the brief case history and Petitioner’s characteristics before the case 
summaries. If new rates are proposed, include a rate comparison table in the 
report. 
 

2. All staff reports should include the following statement on each page in either the header 
or the footer:  

Intra-agency Advisory or Deliberative Material  
Not Subject to Public Disclosure under I.C. § 5-14-3-4(b)(6)  

 
3. An email providing a link to the staff report is required for notification of a completed 

staff report. Notification should be directed to the industry staff report distribution list. 
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The email should identify all assigned staff including Commissioner(s) and ALJ(s). If a 
hearing is scheduled, the email should list the day, date, time, and room number.  

For example: Please find the link to view the staff report for Cause No. 45000, 
Indiana Energy Utility at S:/industry division/case. The hearing is scheduled for 
Wednesday, August 18, 2010 at 9:30 a.m. in JCR 222. The assigned team 
members are ALJ Seyfried, Commissioner Atterholt, Michael Gallagher (team 
leader), and Jerry Webb.   

 
4. Staff is required to provide a brief written summary for compliance filings within 10 

business days of the filing, distributed via email using the industry staff report 
distribution list.  
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Order Review Procedures for Technical Staff 
 
Generally, for most cases, the technical staff needs at least five (5) business days to provide 
comments and edits to draft orders prior to general circulation for Conference.  In the event of a 
complex case or a case with policy implications, the technical staff needs at least ten (10) 
business days prior to general circulation for technical staff to review and provide comments and 
edits prior to general circulation.  Additional time may be necessary and assessment should be 
made on a case-by-case basis.  The technical staff, through the assigned team leader, should 
review the draft order for technical analysis, references to testimony, accuracy of calculations or 
financial information, as well as spelling/grammar.  In addition, the technical division director(s) 
should be included in the review process, if not assigned to the case.  

The team leader is responsible to provide the ALJ a consolidated review of the draft order 
reflecting all suggested edits and any comments from the assigned technical staff and the 
technical director(s).    
  
Order Review Procedural Process & Responsibilities: 
 
1. Assigned Technical Staff—Provide review of draft order to ALJ and assigned 

Commissioner, if any, prior to general circulation within ≤ 5 business days for general 
cases or ≤ 10 business days for complex cases.  Review should include:  

  Technical analysis  
  References to testimony  
  Accuracy of calculations or financial information  
  Policy implications  
  Spelling/grammar  
 
After a draft order is circulated and on the agenda for Conference, assigned technical 
staff should perform a second review of the draft order, as found on the Conference 
folder, prior to Conference.  Assigned staff and the Division Director shall be prepared to 
review any substantive changes made to the draft order during the circulation process.   

  
2.  Executive Session—Executive sessions are meetings of the full Commission that may 

take place once all evidence on the matter has been received by the Commission.  In the 
event that the Commission conducts an executive session, assigned technical staff should 
plan on attending the session and be prepared to address issues related to staff analysis of 
the issue(s) presented.  Only assigned technical staff may attend an executive session.  
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E-mails show clubby IURC, Duke |
IndyStar.com
http://www.indystar.com/article/20101012/NEWS05/10120327/E-mails-show-clubby-
relationship-between-IURC-Duke?odyssey=tab|topnews|text|IndyStar.com
October 12th, 2010

It was late June when the Indiana president of Duke Energy sent a warm, personal e-
mail to the top lawyer at the state commission that regulated his business.

"I am still working the 'you' issue with Duke mgt," said the e-mail from Michael W. Reed
to Scott Storms, general counsel of the Indiana Utility Regulatory Commission. "Don't
sense a concern about making this happen, rather more of an issue of when and how.
Call and [I'll be] glad to elaborate."

A month after that e-mail exchange, Storms signed off on matters that helped clear the
way for Duke to pass on to customers the cost overruns for a $2.9 billion coal
gasification plant.

In September, he was hired by Duke.

A series of e-mails, obtained by The Indianapolis Star under a public-records request,
offer a peek behind the scenes of a looming ethics controversy that began last month
with Storms' hiring by Duke and erupted last week with Gov. Mitch Daniels' firing of IURC
Chairman David Lott Hardy. They also show the close relationships between Duke and
state regulators and how dismissive state regulators were of a state ethics review.

For months, Duke Energy had been looking for a lawyer to fill an opening in its
regulatory group in Indiana, preferably someone with a utility regulatory background.
Storms, who had worked at the IURC for a decade, seemed to be a good fit. And he
appeared interested, despite a state ethics law that prohibited regulators from moving
to industry without a one-year cooling-off period.

The e-mails suggest Storms and Reed had been in deep discussions and casual banter
over how to get Storms hired at Duke, even as Storms continued to preside over Duke
cases.

Also joining in the banter was Storms' boss, Hardy, then-chairman of the IURC, whose
job was to oversee regulation of electric, gas, water and telecommunications on behalf
of taxpayers.

In early September, Hardy and Storms joked about the State Ethics Commission's
review of Storms' plan to accept a job with Duke. "It was impressive that you did not
laugh during the Ethics hearing," Storms wrote in an e-mail to Reed and Hardy.

(Page 2 of 4)

The same day, Storms asked Hardy and Reed whether they would serve as references
for a company background check conducted by Duke Energy Indiana's parent, Duke
Energy Corp., based in Charlotte, N.C.

"I added both of you," he wrote in the Sept. 10 e-mail. "I hope this is OK."
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Reed shot back: "Absolutely not." Storms replied: "Uh oh. . . " and Reed quickly made it
clear he was joking. "Well ok. :)" he wrote.

His light manner revealed his close working relationship with Storms. The two had
worked together for three years at the IURC, when Reed was executive director of the
state commission and Storms was a lawyer. Reed had left the commission to oversee
the state Department of Transportation. Four months ago, he became president of
Duke Energy Indiana.

Hardy, for his part, fired an e-mail back to Storms: "Attending the Ethics hearing and
not laughing is more credit than is in your account."

Storms survived the ethics review. The panel ruled he was not covered by the one-year
cooling-off period because he had never made a regulatory or licensing decision on
behalf of the state affecting Duke.

A few days later, he accepted a job as assistant general counsel with Duke Energy
Indiana, leaving the state commission's Downtown offices for Duke's state offices in
Plainfield. But soon consumer watchdog groups began crying foul over the revolving-
door move and demanding an explanation.

Last week, in a flurry of activity, Daniels fired Hardy, the man he had appointed to chair
the IURC in 2005, citing conflict-of-interest concerns. Later that day, Duke Energy put
Reed and Storms on administrative leave, pending the results of an investigation.

On Monday, a Star reporter shared some of the e-mail contents with the company.
Duke declined to respond to them specifically but said it would investigate thoroughly. It
has hired an outside firm to probe the hiring process.

"Many of these e-mails are very concerning to Duke Energy, and they will be considered
as part of a larger, more comprehensive review," James E. Rogers, Duke Energy
chairman and chief executive, said in a statement.

(Page 3 of 4)

Still, Duke executives in North Carolina had joked about Storms' hiring process along the
way. On Sept. 17, as they were awaiting the results of Storms' company drug test,
James Turner, a group executive and president of Duke's U.S. Franchised Electric & Gas
division, wrote: "I'm still waiting on mine. There is concern about a history of delusion-
inducing substances."

Julia Vaughn, policy director of the government watchdog group Common
Cause/Indiana, said she was "appalled" that state regulators and utility executives were
joking in e-mails about revolving-door issues and ethics procedures.

"It's very disturbing to hear that key members of state agencies seem to laugh at the
idea of ethics, and to make a mockery of a law we've worked hard to support," she said.
"We hope this attitude isn't pervasive in state agencies."

Daniels' office has declined to disclose the contents of a state review of the hiring of
Storms by Duke, saying it was an oral report, not a document.

On Monday, Daniels spokeswoman Jane Jankowski again declined to provide additional
details about the Storms matter.

She said the governor takes ethics issues seriously. "The governor isn't going to
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tolerate suggestions of impropriety, and I think that's why you saw the very clear and
direct action he took last week," Jankowski said.

Daniels had said that an internal review of Storms' negotiations with Duke found that
Storms didn't remove himself from IURC regulatory matters involving Duke while he was
talking to the utility about working there. The review also concluded that Hardy was
aware but took no action.

Daniels also ordered that regulatory and administrative opinions over which Storms
presided should be reopened and reviewed to ensure no undue influence was exerted.

It remains unclear how long Duke and Storms were talking about a job. The Indianapolis
Star's public records requested covered just three months, from June 23 to Sept 23, in
an effort to obtain state documents quickly.

Angeline Protogere, a spokeswoman for Duke Energy Indiana, said Monday that the
company first contacted Storms and several others in April, asking informally whether
they were interested in the open position or could recommend a suitable candidate.

(Page 4 of 4)

She declined to say when Storms submitted his resume or otherwise expressed formal
interest in the position. The governor's office also declined to provide this information,
saying it was under internal review.

According to the June 27 e-mail between Hardy and Storms, talks apparently had been
under way for a while, judging from Hardy's comment that he was "still working the
'you' issue" with his superiors. The subject line of that e-mail simply read "Update."

In the meantime, Storms would continue to work on Duke cases. On July 28, Storms
signed an IURC order that proposes that Duke recover billions of dollars in costs for
construction of the Edwardsport plant from customers and earn incentives.

The plant, which is still under construction, has seen its construction costs climb
sharply, which will result in higher electrical rates for customers. Storms also acted as
an administrative law judge in the case, taking testimony and evidence and overseeing
numerous proceedings about the Edwardsport plant.

On Monday, Citizens Action Coalition, an Indianapolis watchdog group that often fights
utility rate increases on behalf of customers, sent a three-page letter to Daniels,
demanding more answers about the IURC conduct, saying the issue goes well beyond
bad judgment of a few people.

"This problem is absolutely systemic," Kerwin Olson, the group's program director, said
in an interview.
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http://www.indystar.com/article/20101109/BUSINESS/11090334/Duke-Energy-fires-Indiana-
president-and-a-former-regulator?odyssey=tab|topnews|text|IndyStar.com 
 
Duke Energy Corp. has fired its Indiana president and a staff attorney in the wake of an ethics 
scandal that has cast a shadow over the company's operations in the state, particularly 
construction of its controversial $2.9 billion power plant in Southern Indiana. 
 
The electric utility told employees in an internal newsletter Monday that it had terminated the 
employment of Michael Reed, president of its Indiana operations, and Scott Storms, a lawyer in 
its regulatory affairs office. Both had worked in the company's Plainfield office. 
 
The utility had been stung in recent months by disclosures that Storms, while still an 
administrative law judge with the Indiana Utility Regulatory Commission, had presided over 
numerous cases this year involving Duke, even as he was talking to Reed about a job at the 
electric company. 
 
At the same time, Storms had signed administrative orders that helped clear the way for Duke 
to pass on to customers the cost overruns for its coal gasification plant in Edwardsport. 
 
Storms and Reed had received clearance from the Indiana State Ethics Commission to leave 
state government and begin working immediately for Duke. But the panel later decided to take 
another look at Storms' case. 
 
The ethics commission recently found probable cause that Storms had had a financial interest 
arising from employment or prospective employment at Duke and failed to notify his superiors 
of a potential conflict of interest. The panel is set to consider the matter Wednesday. 
 
The ethics commission's initial clearance of Storms' move to Duke raised cries of foul from 
watchdog groups, which said the situation was a clear conflict of interest and a violation of the 
state ethics code. 
 
Duke did not provide details Monday on the terminations but said it took action "after careful 
consideration" of the findings of an investigation conducted by an outside law firm, Gibson, 
Dunn & Crutcher, which the company said it received Thursday. The company did not share the 
law firm's report with employees or the media. 
(Page 2 of 3) 
 
"Because the report involves personnel matters, we won't be sharing it," Duke spokeswoman 
Angeline Protogere said. She added that the company's investigation is continuing. Duke also 
disclosed some of the personnel changes in a filing Monday afternoon with the Securities and 
Exchange Commission. 
 
Neither Reed nor Storms could be reached for comment Monday. The two officials had been on 
administrative leave since Oct. 5, pending the outcome of the company investigation. 
 
Adam Arceneaux, an attorney at Ice Miller who had represented Reed in June before the Indiana 
State Ethics Commission, sounded surprised by the news. 
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"You're the first person to tell me about this," he said. "I have no comment at all. I really don't." 
 
Citizens Action Coalition of Indiana, which made Duke's hiring of Storms public in September, on 
Monday called for Duke to release the full contents of its report that led to the firings. 
 
"The public deserves to know all the facts in this case," said Kerwin Olson, project director for 
the consumer watchdog group. 
 
Another watchdog group, Common Cause/Indiana, renewed its call Monday for an outside, 
federal investigation into the matter. 
 
"It looks like Duke wants to wash their hands of Reed and Storms, and given the stain they've 
left, it was the appropriate thing for them to do," said Julia Vaughn, policy director with the 
group. "But we still think there could be more to it and think an outside investigation is needed." 
 
U.S. Attorney Joe Hogsett has referred calls for a federal investigation to the U.S. Justice 
Department but declined to comment further. 
 
Concerns about a revolving door between the state regulatory agency and the utilities it 
oversees reached a climax in September. That's when Gov. Mitch Daniels fired the chairman of 
the IURC, David Lott Hardy, saying Hardy had been aware of the job conversations between 
Storms and Reed but did not remove Storms from presiding over Duke cases. Daniels also asked 
the state inspector general's office to investigate the matter for any possible violations of state 
law. 
(Page 3 of 3) 
 
E-mails later obtained by The Indianapolis Star showed Reed and Storms apparently had been 
talking as early as June about a job for Storms at Duke. 
 
"I'm still working on the 'you' issue with Duke mgt," Reed told Storms in a June 27 e-mail. "Don't 
sense a concern about making this happen, rather more of an issue of when and how." 
 
A month after that e-mail exchange, Storms signed off on a lengthy administrative order that 
could result in the IURC approving cost overruns for Duke's Edwardsport plant. 
 
In recent weeks, the IURC has begun reviewing all cases involving the Edwardsport plant back to 
2006, along with other Duke matters back to January 2010. 
 
Through a spokeswoman, IURC Chairman Jim Atterholt declined to comment Monday on Duke's 
action. Jane Jankowski, press secretary to Daniels, also declined to comment. "It's a Duke 
investigation," she said. 
 
Last week, Duke CEO Jim Rogers was called to appear before the IURC to answer questions 
about the company's relationship with state regulators and to defend the plant. 
 
He told the IURC he was confident there had been no improper communication between Duke 
employees and the IURC regarding the Edwardsport plant. He also said the company was 
investigating the e-mail matter and would take decisive action at the appropriate time. 
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Duke has spent about $2 billion so far on the Edwardsport plant, which is designed to serve 
hundreds of thousands of households and will replace several older coal plants that Duke is 
planning to retire. Construction on the new plant is about half-completed. 
 
On Monday, Duke, based in Charlotte, N.C., named Doug Esamann to succeed Reed as head of 
its Indiana operations. Esamann began serving as interim president Oct. 11. 
 
Duke also said it is implementing "specific guidelines" related to hiring for certain job openings. 
The new guidelines specify that any job candidate linked to a regulatory or oversight group is to 
be removed from any matter concerning the company before being considered for the jobs. 
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Consumer group criticizes Indiana regulator's move to Duke Energy 

Star report 

A consumer group is raising ethical questions over a state regulator's decision to take a 

job next week at Duke Energy, a utility he has overseen in numerous state hearings, 

including those regarding construction of the Edwardsport power plant in southwestern 

Indiana. 

Citizens Action Coalition said the company's decision to hire Scott Storms as assistant 

general counsel, "raises serious concerns about the relationship between those who 

regulate utilities and the utilities themselves." 

Storms currently serves as general counsel to the Indiana Utility Regulatory Commission. 

In that role, said Citizens Action said, he has "played a critical role and signed many of 

the (state's) decisions related to Edwardsport." Storms will start his new job at Duke 

Energy on Monday. 

The group pointed to the state's ethics code, which states, in an example of post-

employment restrictions for regulators who have made decision on individual public 

utility companies: "You may not work for this utility company for a year." 

"It's disturbing that a required, one-year cooling off period so easily became less than 60 

days," said Grant Smith, executive director of the Citizens Action Coalition, in a press 

release. 

Storms could not be immediately reached for comment at his state office. 

Duke Energy acknowledged hiring Storms, saying his background with nearly two 

decades of experience in utility and environmental law made him a good fit. But the 

company said in early August, Scott removed himself from Duke Energy-related cases he 

was working on at the commission to avoid a conflict of interest. 

The company also pointed to a ruling from the Indiana state ethics commission issued 

this month, which said that Storms' employment with Duke Energy would not violate 

state law. However, the ethics panel ruled that Storms would be prohibited from 

representing or assisting Duke on any matter in which he was "personally or substantially 

involved as a regulator, including numerous hearings over the Edwardsport plant and 

Duke's smart grid." 

The Edwardsport power plant is a gasified coal plant that is under construction in 

Edwardsport, Ind., on the far southwestern border of the state. Duke Energy recent said it 
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could complete construction of the plant for $2.88 billion, up sharply for the original cost 

estimate of $1.985 billion in 2007. 

The Citizens Action Coalition has long been critical of the power plant. In a press release 

earlier this month, it said: "As long as Duke Energy has a blank check on ratepayers and 

the IURC fails to do its job, Duke Energy has no reason to control costs." 

A spokesman for the coalition said that Storms has been a "key player" in regulating the 

plant in numerous decisions concerning its construction. "Storms is definitely a part of a 

commission process that we feel overwhelmingly favors industry rather than the public," 

said Kerwin Olson, a Citizens Action spokesman 

Storms has an undergraduate degree from Indiana University in Bloomington and is a 

graduate of Indiana University School of Law in Indianapolis. 
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Watchdogs slam hiring of regulator by 

utility 

General counsel for IURC had hand in oversight of new 

employer, Duke Energy 

Indiana's largest electric supplier, Duke Energy, has hired the top lawyer away from the 

state commission that approves utility rates, a move that raised ethical howls from several 

consumer-watchdog groups. 

Scott R. Storms will begin his new job Monday as a lawyer in Duke Energy's regulatory 

division, just days after leaving his job as general counsel of the Indiana Utility 

Regulatory Commission. 

Several consumer groups said Storms' hiring raises serious concerns about the 

relationship between utilities and state regulators. 

"At a minimum, it is difficult to maintain the appearance of impartiality when the person 

overseeing the regulatory process is either shopping for work or being courted by the 

utility he regulates," Grant Smith, executive director of the Citizens Action Coalition, 

said in a statement. 

While working for the state, Storms helped manage the regulatory process over Duke 

Energy, including oversight of its controversial Edwardsport power plant in southwestern 

Indiana. 

The plant, which is still under construction, has seen its construction costs climb sharply, 

which will result in higher electrical rates for customers. Storms also acted as an 

administrative law judge in the case, taking testimony and evidence and overseeing 

numerous proceedings about the Edwardsport plant. 

Storms could not be reached for comment Wednesday. But Duke Energy said Storms had 

removed himself from company-related regulatory cases as soon as he applied for a job at 

the company last month. 

The company also pointed to a recent ruling from the Indiana State Ethics Commission, 

which cleared Storms for employment with Duke Energy. State ethics law forbids certain 

state employees from taking a job with a company the state regulates for at least a year. 

But the panel said the prohibition didn't apply to Storms, because he never made a 

regulatory or licensing decision on behalf of the state affecting Duke. Nor did he 

negotiate or administer a contract with Duke, the ethics panel said. 
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"This provision would not be triggered by Mr. Storms' work at the IURC as he was 

neither a commissioner nor a voting member of the regulatory body that may have made 

license or permit decisions regarding Duke," the panel wrote in a decision issued this 

month. 

 

However, the ethics panel added that Storms would be prohibited from representing or 

assisting Duke on any matter in which he was "personally or substantially involved as a 

regulator." Those include several cases involving the Edwardsport plant and Duke's 

"smart grid." 

The IURC issued a brief statement Wednesday, saying it agreed with the ethics panel 

about the distinction between commissioners, as decision makers, and employees. 

"That distinction is well recognized in prior ethics commission decisions, and any attempt 

to distort those distinctions is inappropriate," the commission said. 

Duke Energy called Storms "an excellent lawyer with nearly two decades of experience 

in utility and environmental law." The company said it had an opening in its regulatory-

legal group and was looking for well-qualified candidates. 

"We needed someone with utility regulatory background, so it's not unusual that we could 

consider candidates at the commission," the company said in a statement. 

Storms made $93,375 a year in his state job. A Duke Energy spokeswoman declined to 

say how much he will make as a company employee. 

Some watchdog groups said the ethics panel interpreted the law too narrowly and that 

Storms' move is troubling. 

"An administrative law judge is extremely involved in handling all the legal evidence, 

procedures and details in a utility case, maybe even more so than a commissioner," said 

Julia Vaughn, policy director of Common Cause Indiana, a nonpartisan government 

watchdog group. "He or she is really the person who does the hard, hands-on day-to-day 

work." 

She said that allowing a utility to hire a state regulator without an extended "cooling-off" 

period could give the impression that the corporate job was a gift offered in exchange for 

favorable regulatory treatment. 

The local chapter of the Sierra Club, the nation's largest environmental group, said it 

found Storms' move and the ethics commission's decision deeply troubling. 

"I think that decision casts a shadow over the ethics commission," said Bowden Quinn, 

the group's conservation program coordinator. 

 

Several consumer groups have long fought Duke Energy's plant in Edwardsport, which is 
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designed to convert coal into a synthetic gas, which will be burned in turbines to produce 

electricity. The plant's construction costs have surged since the original estimate of 

$1.985 billion in 2007. Duke Energy recently said it could complete construction of the 

plant for $2.88 billion, largely due to unforeseen costs of materials and design changes. 

Much of the additional cost would be passed along to consumers, under an agreement 

reached last week among the utility, the Indiana Utility Consumer Counsel and Nucor 

Steel Indiana, one of the utility's largest customers. The agreement capped the costs that 

could be passed along to consumers at $2.975 billion. 

That would have the effect of raising rates by about 14 percent over five years, the 

company said. That means the typical residential customer would see his monthly bill 

gradually increase to $107.29 per month in 2013 from $94.08 per month in 2009. 

It remains unclear when state regulators will make a decision on the proposed settlement. 

The Citizens Action Coalition has long been critical of the power plant as unnecessary 

and prohibitively expensive. 
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The company also pointed to a recent ruling from the Indiana State Ethics Commission, 

which cleared Storms for employment with Duke Energy. State ethics law forbids certain 

state employees from taking a job with a company the state regulates for at least a year. 
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regulatory or licensing decision on behalf of the state affecting Duke. Nor did he 
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"This provision would not be triggered by Mr. Storms' work at the IURC as he was 

neither a commissioner nor a voting member of the regulatory body that may have made 

license or permit decisions regarding Duke," the panel wrote in a decision issued this 

month. 

 

However, the ethics panel added that Storms would be prohibited from representing or 

assisting Duke on any matter in which he was "personally or substantially involved as a 

regulator." Those include several cases involving the Edwardsport plant and Duke's 

"smart grid." 

The IURC issued a brief statement Wednesday, saying it agreed with the ethics panel 

about the distinction between commissioners, as decision makers, and employees. 

"That distinction is well recognized in prior ethics commission decisions, and any attempt 

to distort those distinctions is inappropriate," the commission said. 

Duke Energy called Storms "an excellent lawyer with nearly two decades of experience 

in utility and environmental law." The company said it had an opening in its regulatory-

legal group and was looking for well-qualified candidates. 

"We needed someone with utility regulatory background, so it's not unusual that we could 

consider candidates at the commission," the company said in a statement. 

Storms made $93,375 a year in his state job. A Duke Energy spokeswoman declined to 

say how much he will make as a company employee. 

Some watchdog groups said the ethics panel interpreted the law too narrowly and that 

Storms' move is troubling. 

"An administrative law judge is extremely involved in handling all the legal evidence, 

procedures and details in a utility case, maybe even more so than a commissioner," said 

Julia Vaughn, policy director of Common Cause Indiana, a nonpartisan government 

watchdog group. "He or she is really the person who does the hard, hands-on day-to-day 

work." 

She said that allowing a utility to hire a state regulator without an extended "cooling-off" 

period could give the impression that the corporate job was a gift offered in exchange for 

favorable regulatory treatment. 

The local chapter of the Sierra Club, the nation's largest environmental group, said it 

found Storms' move and the ethics commission's decision deeply troubling. 

"I think that decision casts a shadow over the ethics commission," said Bowden Quinn, 

the group's conservation program coordinator. 

 

Several consumer groups have long fought Duke Energy's plant in Edwardsport, which is 
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designed to convert coal into a synthetic gas, which will be burned in turbines to produce 

electricity. The plant's construction costs have surged since the original estimate of 

$1.985 billion in 2007. Duke Energy recently said it could complete construction of the 

plant for $2.88 billion, largely due to unforeseen costs of materials and design changes. 

Much of the additional cost would be passed along to consumers, under an agreement 

reached last week among the utility, the Indiana Utility Consumer Counsel and Nucor 

Steel Indiana, one of the utility's largest customers. The agreement capped the costs that 

could be passed along to consumers at $2.975 billion. 

That would have the effect of raising rates by about 14 percent over five years, the 

company said. That means the typical residential customer would see his monthly bill 

gradually increase to $107.29 per month in 2013 from $94.08 per month in 2009. 

It remains unclear when state regulators will make a decision on the proposed settlement. 

The Citizens Action Coalition has long been critical of the power plant as unnecessary 

and prohibitively expensive. 
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Environmental group cries foul as 

Indiana official takes utility job 

Lesley Stedman Weidenbener • lstedman@courier-journal.com • September 22, 2010   

Previous Page 

INDIANAPOLIS – An environmental group is raising questions about a state 

administrative judge’s decision to go to work for a utility that had cases before him as 

recently as this summer. 

The Indiana Ethics Commission approved the job change by Scott Storms, but the 

Citizens Action Coalition of Indiana says that was a bad decision. 

The coalition – a self-described consumer and environmental rights group – charges the 

move by Storms from chief administrative law judge at the Indiana Utility Regulatory 

Commission to the legal department at Duke Energy is a violation of a state ethics law. 

The law requires a one-year cooling off period before state employees can go to work for 

companies they’ve regulated. 

“This certainly brings into question every Duke-specific commission order signed by Mr. 

Storms in recent months,” said Grant Smith, executive director of the Citizens Action 

Coalition. “At a minimum it is difficult to maintain the appearance of impartiality when 

the person overseeing the regulatory process is either shopping for work or being courted 

by the utility he regulates.” 

But the ethics commission said the one-year rule didn’t apply to Storms because “he was 

neither a commissioner nor a voting member of the regulatory body that may have made 

license or permit decisions regarding Duke.” It cleared him to take the job – with some 

restrictions – even though he acknowledged he was “personally and substantially 

involved” in five Duke Energy cases, including a controversial proceeding about 

construction of a power plant in Edwardsport. 

The ethics commission did ban Storms from participation in any of those five cases once 

he moves to Duke Energy. 

Storms did not return a call Wednesday seeking comment. But the regulatory 

commission’s spokeswoman, Danielle McGrath, said any attempt to apply the one-year 
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rule to Storms is “inappropriate.” Storms serves only in an “advisory role to best inform 

the commissioners, who make the decisions,” she said. 

The ethics commission, at its September meeting, based its approval of Storms’ move on 

a state law that says IURC’s members – and not staff – make final decisions in cases, said 

the agency’s inspector general, David Thomas 

Storms, who is to start working at Duke on Monday, had presided over Duke matters as 

recently as July 23 when he set the procedural schedule for the Edwardsport case, which 

has since been settled. 

Administrative law judges submit proposed orders for review by the regulatory agency’s 

commissioners, who then approve, reject or modify those orders. The judges also review 

filings in cases and help determine which parties or evidence are permitted. 

For example, on June 14, Storms signed an order – which was also signed by one of the 

agency’s commissioners – granting a petition by the Wabash Valley Power Association 

to become part of the Edwardsport power plant proceedings. 

Those kinds of decisions are crucial parts of a company’s regulation, said Julia Vaughn, 

policy director for the government watchdog group Common Cause/Indiana. 

“An ALJ is a really key person at the commission,” said Vaughn, who does consulting 

work on non-energy issues at the Citizens Action Coalition. “They do the heavy lifting in 

a case. They’re the ones who are intimately knowledgeable about the details of these 

regulated entities.” 

She said the law requiring the cooling-off period was intended in part to remove any 

suspicion of impropriety. 

“This just doesn’t look good,” Vaughn said. “I think the (ethics) commission is taking a 

much too narrow view.” 

Duke spokeswoman Angeline Protegere said Storms removed himself from Duke-related 

cases in August when he applied for the Duke position and sought guidance from the 

IURC’s ethics officer. He asked for an opinion from the ethics commission “out of an 

abundance of caution,” she said. 

Protegere said Duke hired Storms because he was well-qualified with the experience the 

company was seeking. 

“We needed someone with utility regulatory background, so it’s not unusual that we 

would consider candidates at the commission,” Protogere said. “Scott is an excellent 

lawyer with nearly two decades of experience in utility and environmental law.” 
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In June, the company hired then-IURC Executive Director Michael Reed to serve as 

president of Duke Energy Indiana. 

Reed also sought an opinion from the ethics commission, which issued a similar decision 

and ruled that the cooling-off period did not apply because Reed did not make regulatory 

decisions. 

Those decisions by the ethics commission raise “serious concerns about the relationship 

between those who regulate utilities and the utilities themselves,” the coalition said. 
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1:21 PM, Nov 3, 2010 

The top executive at Duke Energy Corp. told Indiana regulators today that he was 

unaware of any improper or secret communications between company officials and state 

officials over the company’s massive coal-gasification plant in Southern Indiana. 

“I don’t believe there have been any inappropriate ex parte communication with this 

commission with respect to this plant,” said James Rogers, chief executive of Duke, 

based in Charlotte, N.C.  

 

He added that the company is conducting two investigations into ethical issues that have 

embroiled the plant, based in Edwardsport, Ind., and said the company would take 

“decisive and appropriate” actions if two investigations, conducted by Duke and an 

outside law firm, revealed any misconduct. 

• MORE COVERAGE: Get a roundup of Indianapolis-area business news and state 

updates. 

Rogers made the comments this morning before the Indiana Utility Regulatory 

Commission, which had called a special conference to discuss the need for the plant and 

its cost overruns 

 

Commission Chairman Jim Atterholt began the questioning by saying he wanted to 

discuss the “elephant in the room,” a reference to a recent shakeup at the commission by 

Gov. Mitch Daniels two months ago that has grown into a major ethics scandal. In 

September, Daniels fired the previous IURC chairman, David Hardy, saying that a state 

investigation had shown Hardy had known about improper communication between a 

high-ranking IURC official and Duke. 

 

The high-ranking official, Scott Storms, had been talking to Duke Indiana president Mike 

Reed about a job at Duke while continuing to preside over cases affecting the company, 

including the Edwardsport plant, the governor’s office said. 

 

In September, Storms took a job in the regulatory affairs office of Duke’s Indiana office. 

After the controversy erupted, he was placed on administrative leave, along with Reed, 

pending the outcome of Duke's investigation. 

 

“Do you have any knowledge that undue influence was exerted (concerning 

Edwardsport)?” Atterholt asked. 

 

Rogers said he had no knowledge, but promised swift action once the company’s 

investigation is completed. 

 

Storms is scheduled to appear before the Indiana State Ethics Commission on Nov. 11 to 
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answer charges that he had an improper financial interest arising from employment or 

prospective employment at Duke while presiding over Duke cases. 

 

Rogers spent several hours this morning defending the plant, despite the ballooning costs. 

The price tag was raised from $1.6 billion to $2.9 billion since construction started in 

2008. Rogers said that completing the plant is the best option to meeting the needs of 

customers, as the company prepares to shut down aging, old-generation coal plants. 

Earlier today on IndyStar.com 

By Tom Spalding 

tom.spalding@indytar.com 

 

State regulators will discuss the need for a coal-gasification plant Duke Energy is 

building in southwestern Indiana. 

The Indiana Utility Regulatory Commission will hold a technical conference today in 

Indianapolis. 

One of the largest and most expensive projects in Indiana history, it has a price tag that 

has ballooned to $2.9 billion, up from an original estimate of $1.6 billion. As the Star's 

John Russell reported in a profile, Much of the expense will be passed along to customers 

in the form of higher electric bills. 

And the issue is sure to come up today when Duke's chief executive, James Rogers, 

appears before state regulators in the wake of an ethics flap. 

• MORE COVERAGE: Ethics flap puts spotlight back in Duke Energy. 

Two months ago, the utility placed two top officials on leave amid conflict-of-interest 

concerns over the relationship between the company and state regulators. 

The same day, Gov. Mitch Daniels fired the chairman of the Indiana Utility Regulatory 

Commission, David Hardy, saying he knew about the conflict and failed to address it. 

Reach Star reporter Tom Spalding at www.twitter.com/SpaldoBusiness or contact him at 

(317) 444-6202. 

Call Star reporter John Russell at (317) 444-6283. 
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1 

 

Public Meeting 

9-9-10 (11:03 am) 

Verbatim 

 

Members present included Clare Kraegel Nuechterlein, Chairperson; Priscilla D. Keith (arrived at 12:22 

pm), James N. Clevenger, Bob Jamison, and Daryl Yost.  Staff present included David O. Thomas, 

Inspector General; Cynthia Carrasco, Director, State Ethics Commission; Darrell Boehmer, Director of 

Field Investigations; Dhiann Kinsworthy, Director of Finance and Government Affairs; Kristi Shute, Staff 

Attorney; Amanda Lufkin, Staff Attorney; Todd Shumaker, Staff Attorney; and Joann Flynn, Program 

Coordinator, Office of the Inspector General. 

 

Others present included Ryan Kitchell, Director, Office of Management and Budget; Kendra 

York, General Counsel and Chief Operating Officer, Indiana Finance Authority; Jennifer Alvey, 

Public Finance Director, Indiana Finance Authority; Shawn Peterson, Vice President and 

General Counsel, Indiana Economic Development Corporation; Scott Storms, General Counsel, 

Indiana Utility Regulatory Commission; Philip Sicuso, General Counsel, Indiana Gaming 

Commission; Kari Evans Bennett, Chief Legal Counsel and Ethics Officer, Department of 

Natural Resources; James Arthur, Land Buyer, Division of Land Acquisition, Department of 

Natural Resources; and Adam VanOsdol, Indiana Legislative Insight. 

 

Adoption of Agenda and Approval of Minutes of July 8, 2010 

Nuechterlein:  Good morning everybody.  We have a large gathering today.  The September 9, 

2010 meeting of the Indiana State Ethics Commission will come to order.  Our first item is the 

adoption of our agenda which we’ve all had a chance to preview.   

 

Clevenger:  I move for approval. 

 

Nuechterlein:  Is there a second? 

 

Jamison:  Second 

 

Nuechterlein:  All those in favor of adopting the agenda as presented signify by saying aye (4-0).  

That carries.  The next item is the approval of the minutes of our most recent meeting which was 

held on July 8, 2010.  We’ve all had an opportunity to review those extensive minutes.  We did a 

lot in July.  Are there any changes, amendments, edits, if not . . .  

 

Yost:  I move for approval. 

 

Jamison:  I’ll second it. 

 

Nuechterlein:  Okay.  All those in favor of adopting the minutes of the July 8
th

, 2010 meeting as 

presented signify by saying aye (4-0).  And that carries. 
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Formal Advisory Opinions 

Nuechterlein:  We have requests for five formal advisory opinions this month.  So we’ll be really 

working hard.  

 

1) 10-I-10 Ryan Kitchell, Director 

Office of Management and Budget 

Nuechterlein:  Our first comes from Mr. Ryan Kitchell who is currently the Director of the 

Office of Management and Budget for the state of Indiana.  Would you please approach the 

witness stand?  Good morning. 

 

Kitchell:  Good morning. 

 

Nuechterlein:  And Miss Flynn would you please swear in the witness. 

 

Flynn:  Raise your right hand please.  Do you swear or affirm that the testimony you are about to 

give is the truth, the whole truth, and nothing but the truth? 

 

Kitchell:  I do. 

 

Nuechterlein:  Good morning Mr. Kitchell. 

 

Kitchell:  Good morning. 

 

Nuechterlein:  Thanks for coming over to see us today.  We have before us here a request for a 

formal advisory opinion as well as the resolutions dealing with your contacts with Clarian Health 

Services.  Would you give us a short narrative of your request please? 

 

Kitchell:  Sure.  I joined the administration in January of 2005.  My first position was the Public 

Finance Director for the state.  And essentially what we did then there are a number of different 

governmental issuers of tax exempt bonds that we consolidated and one of my initial roles there 

and in addition to running the agency was to kind of consolidate these.  I was a board member of 

one of these entities that is relevant here the Health and Educational Facility Financing 

Authority.  To step back, tax exempt bonds obviously have advantages if you were borrowing 

money, borrowing tax exempt gets you a lower interest rate.  The IRS allows that but has a 

certain criteria.  One of those being is that you have to issue through the governmental entity.  

There is no cap on much of that activity can take place but there are certain legal requirements 

that have to be met to do that.  And so the various entities that were ultimately consolidated into 

the Indiana Finance Authority would see thinks like charter schools, private colleges and 

universities, hospitals, and not for profit organizations.  All of those meet IRS requirements and 

so our rule was very narrow in that if an issuer coming before us filled out our form documents 

appropriately, had a project that met IRS guidelines as far as what projects qualified and had a 

public hearing then we would issue them a tax exempt bonds (inaudible).  And so again in that 

first rule I was the Vice Chairman of the Health and Educational Facility Financing Authority 

which we did three Clarian deals.  We also did deals with multiple other hospitals.  And then in 

my current OMB role I’m the Chairman of the Indiana Finance Authority which is the entity that 
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with the health facility (inaudible).  And so in both capacities and my role as a board member 

and we would as we do each meeting grant exempt bonds to entities that meet those (inaudible). 

 

Nuechterlein: In your role with regard to these bonds, I understand from your submission was 

largely administrative, its form (inaudible) work in the resolutions is that a correct 

characterization? 

 

Kitchell:  Yes. 

 

Nuechterlein:  And you are seeking the formal advisory opinion today . . .  

 

Kitchell:  I am. 

 

Nuechterlein:  Because . . . yes . . . and the reason for that? 

 

Kitchell:  I guess . . . I got an informal from Cyndi and we worked on this once I got the offer but 

just wanted that I guess clarity and certainty that this was okay. 

 

Nuechterlein:  Good, we appreciate your coming before us.  Thank you for taking the time to do 

so.  Your request brings to mind three of the statutes that the State Ethics Commission has 

authority to enforce.  And they include the use of confidential information, well, the bar on using 

confidential information that you gained while in state employment; conflicts of interest; and 

then the post employment which is two parts, the 365 day rule and then the particular matters, 

bar on particular matters with which you worked directly while a state employee would be barred 

from working the other side of the aisle so to speak.  And your submissions, you articulate a 

clear understanding and compliance with those.  And we do know that you’ve working 

previously with our staff director, Miss Carrasco too, to clarify all of this.  Just give us a moment 

to review things. 

 

Carrasco:  Commissioners, if I may. 

 

Nuechterlein:  Please. 

 

Carrasco:  I would like to share that Ryan did, you know, seek out our advice from the very get-

go and we worked together through a lot of the questions and as included in your analysis here 

really the main issue is the post-employment statute.  And specifically with regard to negotiating 

or administering contracts and that really is basically the main question here before you -- 

whether those negotiations or administration of a contract based on his participation on the board 

and the statutory requirements for his participation process. 

 

Clevenger:  It seems like his only contact is with the bond resolutions.  His position with Clarian 

is suppose sometime in the future could lead him, could lead him back to another request for tax 

exempt bonds with the same authority that he’s leaving is that any way a problem or do you see 

anything problematic with that? 

 

Exhibit CAC-KLO-13



4 

 

Carrasco:  That’s a really good question and there’s really two parts to that.  The first being the 

resolutions that are already in place and that brings into play the particular matter restriction.  

And for that restriction to apply there has to be personal and substantial participation.  And based 

on what Ryan and I have discussed, it appears the personal and substantial participation is really 

not there since the only interaction that he had and Ryan please correct me if I’m wrong was 

voting on the matter at the day of the meeting.  Now if new matters come up those would be 

matters that would be new and would be things that come up afterwards.  So really the particular 

matter wouldn’t be a worry at that point.   

 

Nuechterlein:  So long as it had nothing to do with the, with the five resolutions that we have in 

our packet. 

 

Carrasco:  Right.  And like I said with the five resolutions in order for that particular matter to 

apply he’d have to have participated personally and substantially.  And certainly it’s within your 

discretion to determine whether his vote was personal and substantial.  Though in a previous 

opinion, you opined that that wouldn’t rise to the level of personal and substantial participation.  

With respect to just those five resolutions that are already in place. 

 

Nuechterlein: Let me ask you then for the record Mr. Kitchell.  Did you . . . were you involved in 

the negotiations of any of these resolutions? 

 

Kitchell:  I don’t deem the resolutions as being negotiated.  I was not, you know for the record, 

but I guess I’d go on to say I don’t feel like those are negotiated by anyone.  They’re standard 

resolutions.  They’d look the same if you pulled the Clarian resolution or the St. Vincent’s 

resolution or the Wabash College resolution.  And so the only negotiation and it’s a little bit of a 

stretch would just be the timing of when they get there.  If you get our materials by this date, you 

get to this board meeting, just like you guys I’m sure operate.  And so you know occasionally 

somebody will come in a day late you might talk about what meeting they go to but beyond that, 

it’s a very kind of boilerplate you know resolution process. 

 

Nuechterlein:  So there’s no negotiation over that but the legal language the parameters of them . 

. .  

 

Kitchell:  There’s a lot of negotiation between the borrower and the lender. 

 

Nuechterlein:  Yes. 

 

Kitchell:  JP Morgan and Wabash College will negotiate a lot.  Our specific piece of it just 

saying you can issue tax exempt bonds (inaudible) form documents. 

 

Nuechterlein:  Okay.  And were you involved in the administration of any of these resolutions. 

Again I’m tracking the language of the statute. 

 

Kitchell:  I guess I’d let . . . I’m probably the only non lawyer in the room so I don’t know what 

administration means but . . .  
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Nuechterlein: Making sure things get done. 

 

Kitchell:  My role is limited to you know a three-minute segment in a board meeting where 

somebody came before us and presented, you know, we voted, I signed the documents.  So that’s 

what I did. 

 

Nuechterlein:  And after that they never came before you or questions on (inaudible). 

 

Kitchell:  Only if they had another transaction. 

 

Nuechterlein:  Okay. 

 

Kitchell:  But nothing that specific. 

 

Nuechterlein:  Okay. 

 

Clevenger: Your office was just a conduit by which . . .  

 

Kitchell:  Conduit is the exact word that we use actually . . . (inaudible).  And actually I asked 

the Clarian folks you know what if, what if we would have arbitrarily voted no.  It hasn’t 

happened in my time there with any issue or vote what would have happened.  And they simply 

said that they would go to the local, there’s an Indianapolis bond bank.  And so they would go to 

the Indianapolis bond bank instead of us.  They like dealing with us because we have state wide 

regions so they could do projects in Kokomo or Indianapolis. 

 

Clevenger: I don’t have any problem with the draft analysis and I would move that we approve 

the request and adopt the analysis. 

 

Nuechterlein:  Is there a second? 

 

Jamison:  Second. 

 

Nuechterlein:  I would concur with Commissioner Clevenger.  Are there any further comments 

or questions to the witness?  If not, I’ll call the question, all those in favor of adopting the draft 

formal advisory opinion to be the formal advisory opinion of the Commission signify by saying 

aye (4-0).  Opposed and that carries.  Best wishes to you. 

 

Kitchell:  Thank you very much. 

 

Carrasco:  I’ll forward the opinion next week. 
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2) 10-I-12, Shawn Peterson, Vice President and General Counsel 

Economic Development Corporation 

 

Nuechterlein:  Okay, our next formal advisory opinion, 10-I-12 comes from Shawn Peterson who 

is the Vice President and General Counsel of the State Economic Development Corporation. 

You’re Mr. Peterson I take it? 

 

Peterson:  Yes, I am. 

 

Nuechterlein:  Good morning, thank you for coming in. 

 

Peterson: Good morning. 

 

Nuechterlein:  Would you swear the witness please. 

 

Flynn:  Raise your right hand please.  Do you swear or affirm that the testimony you are about to 

give is the truth, the whole truth, and nothing but the truth? 

 

Peterson: I do. 

 

Nuechterlein:  And you are here Mr. Peterson on behalf of three of the employees of your 

agency, correct? 

 

Peterson:  Correct. 

 

Nuechterlein:  Could you again we have your submission and the draft formal advisory opinion 

before us.  We all reviewed them ahead of today’s meeting but would you kindly give us a short 

narrative? 

 

Peterson:  Sure.  The IEDC is seeking formal guidance from the State Ethics Commission with 

related to an innovation entrepreneurial initiative that we hope to launch.  And this requires 

though that a portion of our Twenty-First Century Fund team potentially leave state government 

and take position with a central Indiana partnership which we have not negotiated agreements yet 

but desire that formal guidance before we do so.  And so as the IEDC determine that over the 

next few years the entrepreneurial sector will be a leader in the job creation sector.  And so our 

hope is provide additional services to entrepreneurs throughout the state.  And our Twenty-First 

Century Fund team has developed policies over the course of the year that have proved very 

helpful to entrepreneurs.  And so our goal is to be able to expand upon those services in 

partnership with CICP to allow entrepreneurs throughout the state to participate in this fashion.  

You know we started talking with economic development partners like the Economic 

Development Agency for the United States government, local foundations, national foundations.  

They all came to us and said we like what you’re doing, we want to support what you’re doing 

but we cannot do it in the structure that you currently have.  And so we have, I had initial 

conversations with CICP about this opportunity and have sought at this time to end that until we 

get formal guidance from both your Commission as well as our Board.  And then move forward 
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and allow folks to in the right way to negotiate with CICP and allow our employees should they 

desire to negotiate with CICP for their employment. 

 

Nuechterlein:  Good, thank you.  And again we have our three statutes of the Commission 

enforces with reference to your and they are again the same three as with Mr. Kitchell, the 

prohibition against using confidential information with outside employment; conflicts of interest 

and post employment prohibitions, the 365 day rule and then the particular matters rule.  So the 

analysis will proceed, has proceeded in our draft opinion along those same lines. So just give us 

a moment to look at that please, thanks.   

 

Peterson:  Okay.   

 

Carrasco:  And Commissioners again if I may. 

 

Nuechterlein:  Please. 

 

Carrasco:  Really the focus here on this particular opinion is on the post employment question for 

the three individuals that Shawn, IEDC has identified are Mr., you’re going to have to help me 

out with the last names, Hourigan. 

 

Peterson:  Yes. 

 

Carrasco: Gootee. 

 

Peterson:  Yes. 

 

Carrasco:  And Dr. Koehler. 

 

Peterson:  Yes. 

 

Carrasco:  Okay, great. 

 

Nuechterlein:  Perfect. 

 

Carrasco:  It’s their post employment with respect to CICP.  If IEDC chooses to proceed with 

this plan and whether or not they would be allowed to go work for CICP so the analysis is 

focused on their post employment with CICP. 

 

Clevenger: Is IEDC . . . it sounded to me like they are or will or could provide grants or loans to 

CICP in the future? 

 

Carrasco:  That’s also a very good question and I think that’s one that Shawn and I discussed 

being it’s my understanding and Shawn you can correct me if I’m incorrect, but it’s my 

understanding that CICP would actually go out and recruit and assist I suppose folks throughout 

the state who would be actually submitting the applications.  And CICP would be working with 
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those applicants to I guess help move along the process so that the applicants present those 

applications to IEDC. So if I’m correct no grants or anything like that or money or any 

application would be between IEDC and CICP. 

 

Peterson:  Well let’s clarify on this point, the Twenty-First Century fund provides loans and 

grants to companies.  And so to date, we provide those grants to individual companies that will 

continue on.  We do anticipate that’s why we’re coming here, entering into a professional 

services agreement with CICP to allow them to be able to advise us like our current employees 

are advising us with regards to providing these services to entrepreneurs, advising us with 

technical and due diligence process of potential applicants.  And then we then the staff of IEDC 

would take their advice and formulate recommendations and go to our Board for those grants and 

loans.  So there’s really two . . . when you talk about grants and loans, there’s really two things I 

need to think about.  With the Twenty-First Century Fund we would be investing it.  And then 

what the IEDC through either administration or other grant funds will be using to help expand 

this initiative.  I don’t know if that makes sense or not but there’s two separate funding sources 

there. 

 

Nuechterlein:  So is it correct to say a number of the functions that are now done in-house will be 

then so called privatized I don’t know if state government uses that word but . . .  

 

Peterson:  Well I think in a way that’s true.  The opportunity is for us to be able to take those 

individuals in the confines of non-profit attract other funding sources to increase the capacity.  

And that’s really the desire of why we’re doing this. 

 

Nuechterlein:  Your three employees will be doing essentially the same function in the outside 

agency that they’re doing now with the Development Corporation? 

 

Peterson:  To a degree.  I think obviously their rules will be expanded because the service will be 

expanded.  But we do anticipate that CICP will provide the same services that those employees 

are providing our team right now to make decisions on funding. 

 

Clevenger:  And their wages could be expanded? 

 

Peterson:  That’s within the guidelines of CICP.  It’s not . . . we have not proceeded down the 

negotiation of that path.  I think our desire is not, you know, to do that but again they have to 

weigh determine the approach going with another entity than us. 

 

Clevenger:  Well it bothers me just depend by the fact that you’ve got an employee of state 

government that’s encouraging this arrangement with a non-for-profit and then going to work for 

them for that non-for-profit.  It strikes me just . . . it bothers me just a bit.  In other words, how 

do we know that the employees that were going to set this up so as to make themselves have a 

better position to go to, you know.  If that’s the case, is that an ethical violation? 

 

Peterson:  The employees to date have not . . . have not negotiating anything with CICP.   
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Clevenger: I understand that. 

 

Peterson:  The CICP leadership . . .  

 

Clevenger:  It sounds like they’ve got pretty well paid though. 

 

Peterson:  Hopefully.  In fact when we came for an opinion we had to notify them that this is an 

opportunity we’re looking to do to help.  And they consented to the application knowing that we 

needed approval before they could actually go (inaudible) with CICP with opportunities.   

 

Nuechterlein:  So they have not yet approached? 

 

Peterson:  No.  No.  We’ve talked, the executive director Steve Morgan has talked conceptionally 

about what the Twenty-First Century does with I think one or two board members of CICP.  Our 

Secretary of Commerce has talked with the CEO of CICP about this potential opportunity but we 

have held off doing anything until we get firm guidance both on you know whether this is 

acceptable in the rule as well as what method should we put in place to prevent the best scenario.  

And so we do anticipate following consistent with section 9 a firewall if you will to where 

(inaudible) will negotiate leadership with CICP.  And then those employees could work with 

them.  They may choose not to go with them.  That’s a fact.  There are some folks that may 

choose to stay with the (inaudible) but when we look at it what we’re trying to do this is really 

the only way we can do to expand the ability for the state to offer resources in a different climate 

of environment.  And if national foundations (inaudible) are wanting to help to support that then 

you know we believe that’s the best for the state to go ahead and move forward and find a 

mechanism to do this. 

 

Clevenger: CICP is governed by an independent board? 

 

Peterson: Yes. 

 

Clevenger:  There’s no mutual board members? 

 

Peterson:  No.  We may have one of our board members may be on the board of CICP.  I’ll 

double check that. But by a large it’s a corporate board that’s appointed but its entities are 

officials that are represent corporate entities that they comprise of CICP. But I can double check 

that and confirm if there is anyone that crosses the two boards.  Our board is appointed by the 

Governor with guidelines on the state statute that play to party affiliation and their experience.  

So again there may be one, I have in mind that maybe on both but by and large . . .  

 

Clevenger:  You’re the ethics officer for the Indiana Department of Economic Corporation, 

right? 

 

Peterson:  Yes. 

 

Clevenger:  You don’t have a problem with it? 
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Peterson:  No.  At the end of the day they’re providing the same services for the state and from 

our prospective.  We need to increase the entrepreneurial system throughout the state.  This is the 

only way we can accomplish that effectively. 

 

Nuechterlein:  And you’re aware the prohibition against particular matters? 

 

Peterson:  Yes. 

 

Nuechterlein:  In the state ethics code. 

 

Peterson:  And I think it’s clear the IEDC does have a relationship with CICP through other 

grants that are completely unrelated to the Twenty-First Century Fund. 

 

Nuechterlein:  Yeah. 

 

Peterson:  So but this team does not have any other interaction with CICP with regard to any 

outstanding grants or contracts. 

 

Nuechterlein:  They’re not negotiated? 

 

Peterson:  No. 

 

Nuechterlein:  Have any . . .  

 

Peterson:  Again the Twenty-First Century Fund has provided grants and loans to businesses, 

early stage companies.  In its early stage it was actually, universities as well but the fund has not 

had anybody (inaudible) directly with the CICP.  And now (inaudible) actually we have Twenty-

First Century Fund team which is pretty distinct and insular from the rest of our economic 

activities because those are related to job attraction projects which is completed unrelated to the 

mission of the Twenty-First Century Fund. 

 

Nuechterlein:  So they are that particular matter and that prohibition goes on indefinitely, never 

ending.  Questions for the witness? 

 

Yost:  I do not have a question for the witness (inaudible). 

 

Clevenger:  Do you participate in other IEDC fund Twenty-First Fund employees taking 

employment with other non-for-profit corporations with a similar arrangement? 

 

Peterson:  No these three individuals are our Twenty-First Century Fund team. 

 

Clevenger:  That’s it. 

 

Nuechterlein:  They’re everyone. 

Exhibit CAC-KLO-13



11 

 

 

Peterson:  We have one administrative individual. 

 

Clevenger: I’m assuming though you may replace them with somebody? 

 

Peterson:  Well, obviously they’re going the CICP will provide (inaudible) services.  So that may 

not occur.  So right now there’s three individuals which is why it’s a problem for us.  If we’re 

going to provide these services to additional entrepreneurs we don’t have the resources nor the, 

you know, the human or financial to do that.  And if an entity like CICP can attract additional 

resources for us then we have the ability to expand that and expand our services.  And so that’s 

really the, really the intent.  We do anticipate providing dollars through help with this process. 

There’s no doubt about that.  But we’ll have a professional services agreement.  And then we’ll 

have (inaudible) to provide additional services and hopefully (inaudible) other services to do 

that. 

 

Clevenger:  What’s to keep the cap on the professional services agreement to reasonable fees?   

 

Peterson:  Yes. 

 

Clevenger:  What is to keep the cap? 

 

Peterson:  We’ll happy to do that.  I mean our internal discussions and I don’t want to talk about 

internal negotiations is too limited to . . .  

 

Clevenger:  IEDC internal discussions with CICP is to make sure that professional services 

agreement doesn’t get crazy. 

 

Peterson:  Right. 

 

Clevenger:  My well advised legal jargon. 

 

Nuechterlein:  That’s good.  Turn a phrase. 

 

Yost:  Madam Chair I do have a question.  Did I hear you say that three are presently serving the 

IEDC in administrative capacities and that you don’t intend to replace the by the CICP 

(inaudible) provide the services? 

 

Peterson:  Right.  There’s no contact right now with CICP. 

 

Yost:  As Director of the Indiana Innovation Park Industry and also one who works with clients 

in our Park for resources from the Twenty-First Century Fund, I don’t know, I guess I’m asking 

for clarification here. 

 

Peterson:  We would enter into an agreement with CICP to provide us the same services as they 

are currently provided to Twenty-First Century Fund. 
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Yost:  They’re understood in Central Indiana, is it not, CICP. 

 

Peterson:  In the all that’s the name they have initiatives that expand beyond central Indiana.   

 

Yost:  Also. 

 

Peterson:  Well our initiative is to be a statewide . . .  

 

Yost:  I know IEDC is. 

 

Peterson:  About (inaudible) crossroads has (inaudible) up in Warsaw.  They have relationships 

with Notre Dame as well as you know the affiliations across the state.  I mean TechPoint has 

provided has tried to do statewide initiatives before.  So, while again CICP was created in 1999, 

its mission has expanded to be more of a statewide than just a (inaudible) in central Indiana.  In 

fact one of the reasons why we’re doing this is to provide more resources outside of the region 

because it’s pretty easy for three staff members to do things around here when you start taking 

them on the road across the entire state, Evansville to New Albany to (inaudible) Indiana to Ft. 

Wayne. You just can’t do with the same resources so we have to find a way to increase the 

resources to provide these services beyond the central Indiana area.   

 

Yost:  So that leaves me to a question that I was going to ask you Madam Chair because I’m the 

Director of the Northeast Indiana Innovation Park (inaudible) Twenty First Century money, do I 

have a conflict here? 

 

Carrasco:  There would be a conflict that would require your recusal if you were, you’re 

employer would have a financial gain. 

 

Nuechterlein:  Yes. 

 

Carrasco:  I’m not sure if there would be a financial gain by . . .  

 

Yost:  My clients would have a financial gain. 

 

Nuechterlein:  Yes. 

 

Yost:  Not the employer.  Not my employer.   

 

Carrasco:  Not your employer. 

 

Yost:  But indirectly they pay their fees to us for rental of space. 

 

Carrasco:  So long as your particular employer would not have a financial interest in the outcome 

of whether these individuals would go to work for CICP there would be no conflict.  However, 
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there would be, you would have the option if you feel that this is a close situation to go ahead 

and recuse yourself if you choose.  We still have a quorum with three (inaudible). 

 

Yost:  I think it’s up to the Chair. 

 

Nuechterlein:  I concur too with Miss Carrasco’s analysis.  I don’t believe you have a on its face 

conflict of interest but you may wish to recuse yourself just out of an abundance of caution and 

the three of us will constitute a quorum. 

 

Yost:  I will recuse myself. 

 

Nuechterlein:  Okay, thank you.  Okay, any further questions of Mr. Peterson?  We have before 

us the draft formal advisory opinion from Miss Carrasco that’s guided us through these three 

parts of the state ethics statutes.  And we focus in particular on the particular matter prohibition 

which I understand that you have a good working knowledge of and have discussed and 

understand the ramifications for your three employees.  What do you think?   

 

Clevenger:  Well I had some trouble with this and I’m not and I still do to some degree.  I’m 

bother by the fact that the three people (inaudible) other thing sounds like there is some 

(inaudible) you know, maybe it’s not a problem.  And I don’t know that I point to anything in 

particular that just really says that I shouldn’t go along with this.  It just rubs me a bit the wrong 

way.  Maybe I can live with that.  What do you think? 

 

Nuechterlein:  You’re asking me? 

 

Clevenger:  Yeah. 

 

Nuechterlein:  It’s potentially problematic.  I don’t believe necessarily it will be but there’s a 

potential problem there.  Could you speak to that? 

 

Peterson:  Sure. 

 

Nuechterlein:  I know we’ve asked that question. 

 

Peterson: That’s why we chose to come today versus coming you know at some point in time 

before we started these discussions in earnest.  I think there’s one aspect, one it is a non-profit 

they do have guidelines, IRS guidelines (inaudible) should provide some comfort here.  

Secondly, the IEDC is willing to follow whatever guidelines you guys set forth is the appropriate 

guidelines here.  The process you know the terms and we’re willing to consider that.  We’re 

asking for guidance so we know how to proceed in the right manner here.  Because we believe 

you know that this is the right thing for the state and it needs to happen for us to effectuate our 

mission here for these entrepreneurs.  But that’s why we’re here.  So we’re willing to work 

through the issues that you have. As I see it the you know the executive team would negotiate the 

CICP executive team, the employees will then have the opportunity to go talk to CICP and they 

may or may not choose to leave which you know would be consistent (inaudible) they may not 
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choose to leave and that’s fine.  But it’s their decision to at least have that option to do that.  So 

we’re trying to do this up front. 

 

Nuechterlein:  We appreciate that. 

 

Peterson:  Before we start that. 

 

Nuechterlein:  Sure. 

 

Peterson:  So that’s our interest of trying to move this forward. 

 

Nuechterlein:  Were they to choose not to leave would CICP hire into those potential positions or 

would it be duplicative? 

 

Peterson:  It would . . . it would depend I mean I think like our technical specialist Carl Koehler, 

he is really the one who’s led the team.  CICP then they will hire some technical folks to assist 

some of the other entrepreneurs but we may not need to do that twice.  I think that from our end 

it was very neat and clean to say have these folks leave state employment (inaudible) not have to 

worry about you know the relationship ongoing from that you know the mesh between the two.  

Our entrepreneurs do need those expertise, the question is how do we offer that in a different 

environment.  So we wanted to make neat and clean in that regard. 

 

Nuechterlein:  What if they say no? 

 

Peterson:  Well if he does say no then we have something that we would have to work through.  

And maybe the business team could go and the technical team stay and we figure out how to 

support each other. But obviously those are discussions we have to have.  And our hope is to 

have a firm guidance so we know how we can proceed in these discussions.  And then have those 

conversations with them.   

 

Clevenger:  Here in your request you may mention in your last paragraph that IEDC hereby 

expresses its intent to waive application of those provisions in the event that the Commission 

find that they apply.  Would that still be your intentions? 

 

Peterson:  That would be our intent.  Again we see it as the right approach.  We see it it’s the 

right thing for . . . the state in our opinion to do. We would have looked at other options 

(inaudible) and wouldn’t require us to play this line. But we think that Carl Koehler’s expertise 

and technical review, Steve Hourigan’s background, his expertise and Steve Gootee’s expertise 

on the business review has elevated that the Twenty-First Century Fund to a level, you know, 

that if we can pride those services to other entrepreneurs then we would be doing them a great 

service. And that’s why we are taking this approach. 

 

Nuechterlein:  Well, I think so long as we craft our opinion with particular emphasis on 

particular matter implications under the statute. 
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Jamison:  The three do not accept or one of the three . . .  

 

Clevenger:  Pardon me. 

 

Jamison:  Do we make a conditional that the advise just for those three individuals? 

 

Nuechterlein:  Well that’s . . .  

 

Clevenger:  I don’t think so. 

 

Nuechterlein:  I don’t think so because you’ve said were they’ve speculatively not to accept there 

might be other people.  So I don’t think we need to tailor as specifically to the three names 

before us. 

 

Carrasco:  Commissioners, if I may.  I do think that it’s important to note that the in the analysis 

and in the request the particular matter is so fact sensitive that it does depend on what individuals 

interactions were with CICP.  So I think that’s something for you to factor into if IEDC were to 

choose other employees or other individuals who would want to go to work for CICP it really 

does matter what they did at IEDC and whether or not they had any interaction with CICP. 

 

Nuechterlein:  And they would then have to come before the Commission were that to happen. 

 

Carrasco:  Exactly. 

 

Clevenger:  Does that reflect well enough in your draft analysis? 

 

Carrasco:  I can incorporate that in there this particular matter, oh, I’m sorry, this post-

employment restriction is dependent on the representations contained in the request. 

 

Nuechterlein:  As to Mr. Hourigan, Mr. Gootee, and Dr. Koehler. 

 

Carrasco:  Certainly. 

 

Clevenger:  If we make those adjustments I move to approve the request and adopt the analysis 

as amended. 

 

Nuechterlein:  Second. 

 

Jamison:  Second. 

 

Nuechterlein:  Okay, is there any further discussion or questions for the witness? 

 

Carrasco:  Commissioners one more thing I would add and I would like to highlight and make 

sure that the language is as you like is that and I think this speaks to Commissioner Clevenger’s 

concern about these three particular employees and their involvement in the negotiation with 
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CICP or not.  And this the conflict of interest provision to highlight the fact that these employees 

would not be participating in anything that would have to do with CICP from this point forward. 

 

Nuechterlein:  Yes. 

 

Clevenger:  Do I need to amend my motion to include that modification to your analysis? 

 

Carrasco:  The analysis, so long as what the analysis is contained in here reflects what you would 

like then it should be fine, unless you want to change anything. 

 

Nuechterlein:  I think the analysis pretty well, that’s been presented to us covers our concerns.  

So we have a motion and a second, any further questions or comments.  If not, I’ll call the 

question, all those in favor of Commissioner Clevenger’s motion signify by saying aye (3-0).  

Opposed and that carries.  Good luck to you and the Commission. 

 

Clevenger:  IEDC will make me feel a lot better if you develop a lot of jobs. 

 

Nuechterlein:  Yeah, lots of jobs.  We want see that in . . .  

 

Peterson:  (inaudible). 

 

Nuechterlein:  Thank you for coming in. 

 

3) 10-I-11, Scott Storms, General Counsel 

Utility Regulatory Commission 

Nuechterlein:  Our next request is 10-I-13, Request for formal advisory opinion, from Philip 

Sicuso, who’s going to help me pronounce his last name Sicuso, who is the General Counsel of 

the Indiana Utility Regulatory Commission.  

 

Sicuso:  I’m with the Gaming Commission. 

 

Nuechterlein:  Pardon. 

 

Sicuso:  I’m with the Gaming Commission 

 

Nuechterlein:  Oh, the Gaming, well, okay, sorry I skipped over.  Actually Scott Storms is next.  

I’m sorry, I jumped ahead.  I apologize.   

 

Sicuso:  That’s okay. 

 

Nuechterlein:  Okay, yes, Mr. Scott Storms who is the General Counsel of the IURC, Indiana 

Utility Regulatory Commission, sorry.  Good morning. 

 

Storms:  Good morning. 
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Nuechterlein:  Thanks for coming in.  And if you will swear the witness please. 

 

Flynn:  Raise your right hand please.  Do you swear or affirm that the testimony you are about to 

give is the truth, the whole truth, and nothing but the truth? 

 

Storms:  I do. 

 

Nuechterlein:  Good morning Mr. Storms.  We have before us your request for a formal advisory 

opinion as well as the draft formal advisory opinion.  We’ve all had a chance to go over it and 

we ask that you just give us a short narrative please. 

 

Storms:  Okay.  I am currently the General Counsel with the IURC.  And I report to the 

Chairman.  And I have a proposal from Duke Energy Indiana to accept a position with them.  It’s 

an informal position at this point. What I have done was obtain an opinion from my ethics officer 

with respect to my ability to initially pursue the position to accept the position.  And she has put 

together a memo on my behalf that spelled out her view of the potential issues that need to be 

addressed.  And there are particular matters that I have been involved in with Duke Energy 

Indiana.  And as it says in her memorandum once I applied with Duke Energy Indiana I 

immediately screened myself from any of these proceedings. These cases have all been 

reassigned.  And it’s my understanding that I can have no further participation in any of these 

proceedings if I were to accept the position with Duke Energy Indiana. 

 

Nuechterlein:  That’s correct. 

 

Storms:  My Ethics Officer also attached to her memorandum a recent decision of the Ethics 

Commission that she felt was on point 10-I-6 that was issued in June of this year. And it was 

applicable to an executive director which is in fact what my position is with the Commission.  I 

report directly to the Chairman of the Commission.  But I also do cases.  I also hear cases that are 

assigned to the Commission and that’s why I have the need to screen myself off of these current 

proceedings with Duke Energy Indiana.  So that’s the one difference based on her advise she did 

not think I needed a formal opinion but out of an abundance of caution I wanted to present to the 

Ethics Commission to gain confirmation with respect to the opinion I received from my Ethics 

Officer. 

 

Nuechterlein:  And we appreciate your coming before us today.  Thank you.  Just give us a 

moment to review please. 

 

Clevenger:  How long have you been with the IURC? 

 

Storms:  Ten years. 

 

Nuechterlein:  You’ve been in a counsel position that whole time? 

 

Storms:  I have.  I started with the Commission as administrative law judge.  I was promoted to 

chief administrative law judge and then I think it was two or three years ago, we combined our 
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legal offices. We used to have a General Counsel and a judge side. And that was then 

consolidated to a large legal office and I was made the head of that legal office.  That’s probably 

been I think three years ago.   

 

Nuechterlein:  Do you still act occasionally as an ALJ? 

 

Storms:  Yes.  And that’s why it was necessary to screen myself from those particular matters 

with Duke Energy Indiana and I still have a few other cases (inaudible) Duke Energy, other 

utilities. 

 

Clevenger:  You understand that particular matter rule is kind of like a lifetime rule not just the 

365 rule? 

 

Storms:  Absolutely, absolutely.   

 

Nuechterlein:  Well again we’re looking at the same three ethics laws then we’ve looked at. And 

the gentleman who appeared before us so far this morning confidential, the bar from confidential 

information, the conflicts of interest and then the post employment, in particular, the particular 

matters rule on prohibiting you from ever working on particular matters that you worked on 

while with the Commission.  And you understand that prohibition? 

 

Storms:  Yes, I understand. 

 

Nuechterlein:  This one seems to be pretty straight forward at least on the (inaudible).  Am I 

missing something?  I think our formal or the draft formal advisory opinion lays things out very 

well particularly focusing on the particular matters prohibition which you’ve assured us you are 

aware of and will abide by. 

 

Clevenger: I move for approval of the request and adoption of the draft analysis. 

 

Nuechterlein:  And a second? 

 

Yost:  So moved. 

 

Nuechterlein:  Dr. Yost.  Okay, are there any further questions of the witness?  If not, all those in 

favor of adopting the draft formal advisory opinion as submitted to us signify by saying aye (4-

0).  Opposed and that carries.  Best wishes to you. 

 

Storms:  Thank you very much. 

 

Clevenger:  Tell my friend Mr. Reed we should of in June no stealing of state employee’s talent. 

 

(Laughter.) 

 

Storms:  I’ll pass that along. 
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Nuechterlein:  I’ll pass that along, will you? 

 

Clevenger:  I know that’s what happened here.   

 

Nuechterlein:  Thanks. 

 

4) 10-I-13, Philip Sicuso, General Counsel 

Indiana Gaming Commission 

 

Nuechterlein:  Okay, now Mr. Sicuso. 

 

Sicuso:  Yes. 

 

Nuechterlein:  Am I saying your name correctly? 

 

Sicuso:  Sicuso, yes. 

 

Nuechterlein:  Sicuso, sorry about . . .  

 

Sicuso:  No problem. 

 

Nuechterlein:  Next item is request for formal advisory opinion 10-I-13 from Mr. Philip Sicuso 

who is the General Counsel of the Indiana Gaming Commission.  And we have before us a copy 

of your request and the correspondence with the Commission as well as the draft advisory 

opinion.  Would you please swear the witness? 

 

Flynn:  Raise your right hand please.  Do you swear or affirm that the testimony you are about to 

give is the truth, the whole truth, and nothing but the truth? 

 

Sicuso: I do. 

 

Nuechterlein: Okay.  Would you kindly give us a short narrative of your request? 

 

Sicuso:  Absolutely, sure.  I’ve been the General Counsel for the Gaming Commission since 

February of 2005.  I’ve held that position the entire time.  I report directly to the Executive 

Director of the Commission.  I worked on a number of matters advising him and other executive 

staff as well as the Commissioners on a number of decisions that they’ve rendered over the 

years. And what I’m doing today is I’ve accepted a position at a local law firm.  At the time I 

submitted my letter I have not identified the firm but its Bingham McHale.  And the purpose for 

the request is to clarify not whether I can work the law firm because I anticipate that my practice 

would be very broad but if I were to attempt to have some portion of that practice include 

gaming issues before the Gaming Commission or on behalf of some licensees who currently or 

did hold licenses with the Commission, I just sought some clarity to scope my involvement and 

the timing.  The first would be can I do that within 365 days, acting as counsel as opposed to 
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being an employee of the licensee.  And the second issue that I identified was the particular 

reference to the word license and the definition of particular matter because gaming licenses 

obviously lasts sometimes dozens of years or they could.  And because the licenses will continue 

on until the future I wanted to make sure that if I were to eventually work on behalf of the 

licensee that my participation in the past licenses do not preclude me from working on future 

issues. 

 

Nuechterlein:  Do we anticipate in doing any lobbying for your future clients with the firm. 

 

Sicuso:  Potentially with the legislature. 

 

Nuechterlein: Okay, any executive branch lobbying? 

 

Sicuso: No, I’m going to be very careful about that.  I guess it could happen but I would not do 

that within 365 days.  I’m well aware of that. 

 

Nuechterlein:  Just give us a moment to review our papers. 

 

Sicuso:  Sure. 

 

Clevenger: When you were at the Gaming Commission, did your work duties include denying 

licenses? 

 

Sicuso:  I would have been a participant in that but I did not have the authority to deny licenses, 

if I don’t believe we did ever deny a license since I’ve been there.  But if the Commission were 

to do that they certainly would have asked my opinion, legal opinion of whether we could or 

whether we should.  I would have provided that.  So I’ve been a part of granting licenses on 

several occasions and part of negotiations for disciplinary actions, settlements, fines, 

suspensions, things of that nature. 

 

Clevenger:  What my concern was is that you’re now in the private sector and the person that 

applied or the entity that applied for license you’re now representing or should affect going 

against maybe your own advice that your (inaudible) with the Commission. 

 

Sicuso:  Yeah. 

 

Clevenger:  That doesn’t sound like (inaudible). 

 

Sicuso:  No.  I think in that regard I’d be precluded anyway from the particular matter. 

 

Clevenger:  Exactly. 

 

Sicuso:  So I’d be very careful about that.   
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Clevenger:  It was kind of noted that you weren’t just giving legal advice but I’m not too sure I 

mean I you know probably his advice is relied on by the Commission.  Isn’t Judge Yelton is he 

the Commissioner? 

 

Sicuso:  Yes, he’s the Executive Director. 

 

Clevenger:  He’s pretty knowledgeable in his own right but still good legal advice he might be 

inclined to . . .  

 

Nuechterlein:  But you understand the life time prohibition? 

 

Sicuso:  I do. 

 

Nuechterlein:  About working the other side. 

 

Sicuso:   I do. 

 

Nuechterlein:  Okay.  These particular matters.  And you understand the prohibition against well 

basically the ethics laws prohibit working the other side when you go out to the private sector 

which you’ve expressed an understanding to us today.  I think our draft opinion guides us well 

and analyzes all the issues well.  Gentlemen do you have any further questions for our witness, 

any further comments you’d like to make? 

 

Sicuso:  I’d just like to thank the staff actually.  I worked with Kristi Shute a lot and David 

Thomas who’s given me some help in other issues and he’s been very helpful in the last couple 

of years (inaudible) few things. 

 

Nuechterlein:  Well, thank you.  They help us a lot too.  Thank you.  With that we can entertain a 

motion. 

 

Jamison:  I’ll move that we accept the draft opinion as our finding. 

 

Nuechterlein:  Is there a second? 

 

Yost: Second. 

 

Nuechterlein: Okay, any further comments, questions?  If not, I’ll call for the question, all those 

in favor of Commissioner Jamison’s motion signify by saying aye (4-0).  Opposed and that 

carries.  Best wishes to you. 

 

Sicuso: Thanks. 

 

Nuechterlein:  Thanks for coming in. 

 

Carrasco:  I’ll forward a copy of the opinion early next week. 
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Sicuso:  Thanks. 

 

Nuechterlein:  We’re moving right along here. 

 

5) 10-I-9, Kari Evans Bennett, Chief Legal Counsel and Ethics Officer 

James Arthur, Land Buyer, Division of Land Acquisition 

Department of Natural Resources 

 

Nuechterlein:  Okay.  Our next, fifth and final request for formal advisory opinion comes 10-I-9 

comes from Kari Evans Bennett, who is the Chief Legal Counsel and Ethics Officer on behalf of 

Mr. James Arthur who is employed by the Division of Land Acquisition, in the Indiana 

Department of Natural Resources.  Good morning. 

 

Bennett:  Good morning. 

 

Arthur:  Good morning. 

 

Nuechterlein:  Good morning.  Would you kindly swear the witnesses? 

 

Flynn:  Raise your right hands please.  Do you swear or affirm that the testimony you are about 

to give is the truth, the whole truth, and nothing but the truth? 

 

Bennett & Arthur:  I do. 

 

Nuechterlein:  We have before a copy of the request that you have submitted on behalf of Mr. 

Arthur on as well as the . . . our staff has prepared for us a draft formal advisory opinion. But 

would you kindly give us a short narrative? 

 

Bennett:  Absolutely. 

 

Nuechterlein:  Thank you. 

 

Bennett:  I feel like saying and now for something completely different. 

 

(Laughter.) 

 

Nuechterlein:  Yes, I know. 

 

Bennett:  Different area (inaudible) for the first time.  We own some property in Steuben County.  

It is used as a fish and wildlife area.  At certain points of the year, we flood some of that property 

to enhance water fowl hunting (inaudible). As a result of flooding that property, we have also 

historically periodically unintentionally but nevertheless flooded the property, some of the 

adjacent property.  This is a situation in which we would normally offer, make an offer to the 

adjacent property owner to purchase to acquire a flood easement.  In this situation we wanted to 
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come to the Ethics Commission because the person who owns the adjacent property also happens 

to be an employee of the Department of Natural Resources.  I feel that this request is a little bit 

awkward because rather than the employee requesting an opinion the agency itself we are 

requesting the opinion because we are the ones that take the action to flood the property and we 

are the ones that would approach this individual about doing the flood easement if its determined 

that this allowable thing for us to do.  The reason that I think it’s awkward is because the ethics 

code speaks to it more from the employee’s standpoint.  And this is just sort of the inverse of that 

situation.  My gut feel which I know doesn’t answer everything, my gut feel is that this seems 

like it’s something that ought to be allowable but because it doesn’t neatly fit in I didn’t feel 

comfortable making that call and I certainly didn’t want to put the Department and just as 

importantly the employee in any sort of a difficult situation.  So I wanted to seek advice before 

we even get to that point of making an offer to this employee.  And I have Jim here with me to 

hear any specific questions about how our land acquisition process works.  That’s his area of 

expertise.   

 

Nuechterlein:  What a flood easement provides payment when the adjoining land inadvertly 

floods? 

 

Bennett: Yes. 

 

Nuechterlein:  On the order of the Natural Resources Department. 

 

Bennett:  Yes.  It would not actually be purchasing the property outright but instead purchasing, 

but essentially purchasing permission to be able to flood it under certain circumstances, paying 

just compensation for flooding that property. 

 

Jamison:  How is that determined? 

 

Arthur:  We use fee appraisers in the area to determine that value.  Be like if easement 

(inaudible) use of the land. 

 

Nuechterlein: Is there one payment up front or is payment per flooding event? 

 

Arthur: It would be one payment up front. 

 

Clevenger:  How long have you owned the land? 

 

Arthur:  How long has he owned the land? 

 

Bennett:  I’m sorry let me . . .  

 

Clevenger:  How long has the employee owned the land? 

 

Arthur:  Since the 90s I think. 
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Bennett:  Yes, as best as we could tell his ownership dates back to 1990. 

 

Clevenger:  Was it flooded back then? 

 

Arthur:  We have flooded it and I work for the Division of Fish and Wildlife which manages the 

area and they, the county put up the dam and we operate it and raise the water periodically in the 

water fowl season.  And we have well intentionally or whatever flooded his, killed his trees and 

have ignored him since he’s already a DNR employee. 

 

Bennett:  I will tell you if we didn’t go through this process of making an offer to him to acquire 

flood easement or if we made an offer and he rejected that he would have other legal recourse 

that I think he would be able to take as an owner of this property. We felt that this was the best 

way to try to approach the situation to you know own up to the situation and try to take care of it. 

 

Nuechterlein:  Are these flood easements common . . . are there other flood easements around the 

state in similar circumstances? 

 

Bennett:  Sure. 

 

Clevenger:  How many you got? 

 

Bennett:  How many flood easements?  Do you have any clue? 

 

Arthur:  I have no idea. 

 

Bennett:  We own hundreds probably thousands of properties not all of them with flood 

easements. 

 

Clevenger:  And are there other property owners adjacent to the employee’s property that have 

flood easements? 

 

Arthur:  No.   

 

Clevenger:  Are there other properties that are flooded? 

 

Arthur:  No.  Not to my knowledge, let’s put it that way.  I’m not involved with management.  

Oh of a sudden, you know, I could just request that you know hey we’re flooding this guy’s 

property you know.  If there are other people (inaudible) recommend to the division that they 

you know (inaudible) flood easements (inaudible). 

 

Yost:  So the employee has been flooded in the past and I think he received compensation for it. 

 

Arthur:  Right. 

 

Yost:  And has he brought this to your attention? 
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Bennett:  I think he’s probably periodically complained about it but he’s not done anything 

official beyond you know just saying hey you guys are still flooding.  I think it was the Division 

of Fish and Wildlife that decided that this was the best way to resolve the situation. 

 

Nuechterlein:  Do you approach other landowners that way too when whose private property 

(inaudible) approach them to negotiate a flood easement? 

 

Bennett:  Yes. 

 

Clevenger:  What’s the process for determining the value of the flood easement? 

 

Arthur:  We hire an independent field appraiser. 

 

Clevenger:  Just one. 

 

Arthur:  Yes. 

 

Bennett:  I think in this situation what we would do is go through our standard process is what 

we do an appraisal we make an offer if the person who we make the offer to doesn’t believe that 

that’s a fair offer they can come back and it’s a negotiated process.  It’s not, it’s not a take it or 

leave it kind of an offer.  It is a negotiated process.  We would need to have some objective 

evidence that the initial appraisement that we got wasn’t accurate in some sort of way for us to 

feel comfortable going much above that.  Ultimately if this person rejected the offer or if we are 

told that we can’t make an offer one of their . . . one of the things that they can do is bring an 

inverse condemnation which gets you into that three appraisers, you know, or if that (inaudible) 

kind of process.  We’re hoping it doesn’t get to that. 

 

Clevenger:  Have you had to do that? 

 

Bennett:  Yes, we have had to go through that process. 

 

Nuechterlein:  So when people have refused a flood easement or when one hasn’t been offered or 

. . . when would that inverse condemnation process? 

 

Bennett:  Either if they refused an offer and decide that they want to take that action they can 

certainly do that or I guess in a circumstance where rather than us making an offer they just 

decided . . .  

 

Nuechterlein:  To go ahead on their own. 

 

Bennett:  Same way it would have to happen with any property that’s being effective by a 

governmental entity. 

 

Nuechterlein:  What are the duties of the employee whose land is at issue here? 
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Bennett:  He’s a conservation officer.  And he’s assigned to a district in this region of the state.  

He does not have any contracting responsibilities for DNR at all, certainly not for Division of 

Land Acquisition or for the Fish and Wildlife Division that owns the property but he doesn’t 

generally do any . . . do anything that requires him to approve contracts for the state. 

 

Yost:  Is any of the land that’s under consideration here tilled land if it’s not flooded? 

 

Arthur:  No, that’s (inaudible) if you’re familiar with that area up there by Fremont. 

 

Yost:  (inaudible).  I know where Fremont’s at. 

 

Arthur: Okay.   

 

Clevenger:  (inaudible) county. 

 

Jamison:  Being from the southern part of the state, isn’t James Dean from there? 

 

Nuechterlein:  No. 

 

Clevenger:  No. 

 

Nuechterlein:  No, he’s (inaudible). 

 

Bennett: Fairmont. 

 

Nuechterlein:  You can go through Fairmont. 

 

Jamison:  Fairmont, okay.  

 

Nuechterlein:  Sorry, we digress. 

 

Carrasco:  Commissioners if I may. 

 

Nuechterlein:  Sure. 

 

Carrasco:  In this draft analysis you’re see a rule that we don’t usually see too often and that rule 

pertains to excess compensation for sales or lease as you will see in the analysis here.  It doesn’t 

seem to be a problem.  However with respect to the conflict of interest in 4-2-6-10.5 that being 

familiar with real estate or land acquisition and things of those nature, of that nature, I wasn’t 

sure if this was going to involve a contract or if it was just an outright sale and to the extent that 

it would be a sale then this rule wouldn’t apply but if it’s a contract procedure then, then the 10.5 

analysis would be relevant. 

 

Bennett:  And I think that follows a contract. 
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Arthur:  We would have a sign up offer to purchase which is considered a contract. 

 

Nuechterlein:  Okay. 

 

Arthur:  And then consummate the sale according to that contract or purchase of the flood 

easement in this case. 

 

Nuechterlein:  So there is a contract that’s executed between land owner and the Department. 

 

Arthur:  Yes. 

 

Carrasco:  And so having determined that then the analysis under 10.5 would apply and being 

that the employee does not have official or contracting responsibilities for the agency so long as 

he would fulfill the four requirements.  The only issue I can publicly identify for the employee is 

the notice requirement.  This is a flood easement so I don’t think that DNR would have notice 

requirements for these types of proceedings but that would really be the only potential issue 

there. 

 

Bennett:  We don’t go through a formalized public notice process like we do with a certain 

amount of our activities just simply because it is a private property transaction.  He’s the only 

person that we can talk to about this. 

 

Clevenger:  I move that we approve the request. 

 

Nuechterlein: Yeah, good, any further comments or questions?  If not I’ll call for the question to 

call for the question on Commissioner Clevenger’s motion to accept the draft formal advisory 

opinion as that of the Commission, all those in favor signify by saying aye (4-0).  Opposed, that 

carries. And best wishes. 

 

Bennett:  Thank you. 

 

Arthur:  Thank you. 

 

Nuechterlein:  Thanks for coming in today.   

 

(Commissioners speaking among themselves very quietly.) 

 

Consideration of Final Report 

In the Matter of Larry Estes 

Case Number 2007-10-0240 

 

Nuechterlein:  Our next item . . . that concludes our five formal advisory opinions this month.  

Our next item is the consideration of the final report in the matter of Larry Estes, case number 

Exhibit CAC-KLO-13



28 

 

2007-10-0240.  We have that before us.  It’s pretty straight-forward.  Mr. Estes used a state gas 

card for gas in his private vehicle and the sanction is the bar against future state employment.   

 

Clevenger:  You guys talked about this at the last meeting. 

 

Jamison:  Yeah. 

 

Nuechterlein:  Yeah.  So just if there are any last minute comments.  If not, we’ll entertain a 

motion to adopt. 

 

Jamison:  So moved. 

 

Yost:  Second. 

 

Nuechterlein:  Okay.  All those in favor of adopting the final report of the State Ethics 

Commission in re the Matter of Larry E. Estes signify by saying aye (4-0).  Opposed and that 

carries.  And we’ll sign off on that right now.   

 

(Commissioners signed the Final Report.) 

 

Director’s Report 

 

Nuechterlein:  Next is our Director’s Report, Cyndi. 

 

Carrasco:  Well after your five advisory opinions, what a meeting. 

 

Nuechterlein:  Yeah, we were thinking hard. 

 

A)  Ghosh Matter 

Carrasco:  We have just a few brief announcements.  And I’ll start off with the first item which is 

regarding Mr. Ghosh.  Mr. Ghosh filed a motion for a rehearing and we were working with the 

Attorney General’s Office and responded.  We’re still waiting to hear from the Supreme Court 

on that matter but certainly we’ll keep you updated in case anything happens there. 

 

Nuechterlein:  Is he represented by counsel? 

 

Carrasco:  He is. 

 

Clevenger:  Good luck with that. 

 

Nuechterlein:  Sure, come on in. 

 

B)  Administrative Matter 

Carrasco:  The second item we have to report is just an administrative matter regarding your 

deposit forms.  Joann was going to pass around for your signature deposit forms.  The state is 
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keeping up with the times and will be giving you your deposit statements electronically and so 

we just need your signature so that you can receive that document. 

 

Nuechterlein:  So they’ll email them to us. 

 

Carrasco:  They’ll email it to you and Joann will get a copy so she’ll know that you received it 

and confirm that got everything you need. 

 

Nuechterlein:  Okay.   

 

C.  Legal & Ethics Conference 

Carrasco:  And being that it’s September we are already planning the Legal Ethics Conference 

and wanted to give you the date, November 30th which is a Tuesday.  And if necessary we 

would like to schedule your December meeting for December 1
st
 as opposed to December 9

th
. 

 

Nuechterlein:  That’s good, it works for me. 

 

Carrasco:  And just like last year, we’ll be able to make accommodations for you if you’re 

available for the Legal Ethics Conference on that Tuesday. 

 

Clevenger:  Where’s that going to be? 

 

Carrasco:  It will be here at the Government Center South.  We’re looking at the Conference 

Rooms that we used last year.  And we’ll be giving you more details as the day approaches. 

 

Yost:  It’s just the one day. 

 

Carrasco:  It’s the one day is the entire day of the conference and then if necessary then the next 

day we’ll have an Ethics Commission meeting.   

 

Nuechterlein:  Who do we hope to get for a keynote?  Or do we have a keynote? 

 

Carrasco:  We’re still working on that.  We hope to finalize speakers and topics by the end of 

next week. 

 

Nuechterlein:  That’s great.  You’ll find us another great issue for our meeting. 

 

Carrasco:  Absolutely.  And if you have any suggestions, please by all means. 

 

Nuechterlein:  We’re on a roll (inaudible). 

 

Carrasco:  They appreciate it. 

 

Nuechterlein:  Something along those lines. 
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D.  Informal Advisory Opinions 

Carrasco:  And last but not least, I have the number of informal advisory opinions to report to 

you.  We issued 55 informal advisory opinions.  The numbers are certainly on a rise and Todd, 

Amanda, and Kristi are just issuing advisory opinions left and right. The top of the list is 

conflicts of economic interest.  It seems people are really aware of the conflict of interest 

provision and they’re really making sure that they cover all their bases in requesting advice.  

Outside employment is also on the rise and third is post employment.  We’re starting to see a rise 

of post employment advice being sought out as people begin to leave us illustrated in the four out 

of the five advisory opinions being post employment 

 

Nuechterlein:  That’s good. 

 

Yost:  (inaudible).   

 

Carrasco:  It’s usually is the ethics officers from state agencies who have general counsels, state 

attorneys, and we do invite attorneys from the public.  And we get people who work with state 

agencies or companies that do business with state agencies.  They also attend our conference.  

This will be our third year. 

 

Nuechterlein:  We usually get several hundred people there.  It’s a big gathering. 

 

Carrasco: Pretty popular fortunately.   

 

Nuechterlein:  That’s great. 

 

Carrasco:  Unless you have any other questions for me that concludes the report. 

 

Yost:  Did you decide where it’s going to be at? 

 

Carrasco:  It will be here in the Government Center Conference Rooms A, B, and C. 

 

Nuechterlein:  You’ll send us a map. 

 

Carrasco:  Absolutely. 

 

Nuechterlein:  When I go in there . . .  

 

Carrasco: I get lost every day. 

 

Nuechterlein:  It’s like going into an alternate universe.  Well then I feel better. 

 

Carrasco: It’s amazing I make it to work. 

 

Nuechterlein:  It’s just confusing worse than an airport. 
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Carrasco:  That concludes my report.  And if you’d like to take a break or we can go straight into 

executive session. 

 

Adjournment 

Nuechterlein:  I think I’d like to go straight in just because I have about fifteen minutes left on 

my car.  Do you guys want to take a break? 

 

Jamison:  I’m good. 

 

Clevenger:  How long is it going to last? 

 

Carrasco:  It should be rather brief. 

 

Nuechterlein:  Okay, we’ll talk fast.  Okay so we’re adjourned. 

 

The public meeting was adjourned at 12:15 p.m. 
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Indiana Ethics Chief Pursuing Case Against Duke 

Energy's Assistant General Counsel 

Sue Reisinger 

Corporate Counsel 

October 19, 2010 

Assistant general counsel Scott Storms, of Duke Energy Indiana, Inc., is facing ethics 

charges for allegedly seeking a job with the utility while he served as general counsel of 

the state's regulatory commission. 

The Indiana inspector general's office accused Storms of breaking state ethics law by 

"having a financial interest in the outcome of matters involving" the utility while still 

working at the state, according to the complaint (pdf) released Friday by the state ethics 

commission. 

The complaint accuses Storms of "failing to notify his appointing authority of a potential 

conflict of interest" and of failing "to make full disclosure of any related financial 

interest" in matters before the commission. 

Storms couldn't be reached for comment. The Associated Press said he didn't return 

messages. 

Duke Energy, the state's largest power company, has already suspended Storms pending 

state and company investigations. 

The ethics panel last month had cleared Storms to join Duke despite a state law requiring 

a one-year cooling off period before state employees can work for companies they've 

regulated. At the time, it found Storms exempt from the law based on what it was told. 

When Storms appeared before the ethics commission last month, he said he had recused 

himself from Duke cases after applying for the in-house counsel job, according to the AP. 

But the Indianapolis Star disputed Storms' statement. 

The newspaper reported that e-mails show Storms was seeking the job in April, if not 

before. It also said that in July Storms approved a controversial Duke Energy request to 

have its customers pay for cost overruns on a $2.9 billion coal-gasification plant being 

built in southwest Indiana. 

After citizens' groups protested Storms' job switch, Gov. Mitch Daniels last week fired 

regulatory commission Chairman David Lott Hardy for not removing Storms from 
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handling matters related to the utility. That's when Daniels asked the inspector general's 

office to investigate. 

If found guilty, the ethics commission could fine Storms up to three times the value of 

any benefit he received from the ethics violation and bar him from future state 

employment. 

Sue Reisinger can be contacted at sreisinger@alm.com. 
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The Indiana State Ethics Commission (Commission) issues the following advisory 

opinion concerning the State Code of Ethics pursuant to IC 4-2-6-4(b)(1). 

 

SUMMARY 

42 IAC 1-5-6 Conflicts of interest; decisions and voting (IC 4-2-6-9) 

An ALJ with the IURC submitted his resume seeking employment with a utility regulated 

by his agency and sought advice on when “negotiations” began, thereby invoking the 

restrictions under IC 4-2-6-9 and requiring that he be screened from any cases involving 

the utility. SEC determined “negotiations” would commence upon the response of the 

utility to the AJL’s resume submission at which point the provisions of IC 4-2-6-9 would 

be implicated, and the ALJ would need to be screened from matters involving the utility.   

  

BACKGROUND 

A state employee is an administrative law judge with the Indiana Utility Regulatory 

Commission (IURC).  The administrative law judge submitted a resume seeking 

employment with a utility that is regulated by the IURC (Utility).   

In his current position at the IURC, the administrative law judge has pending cases 

assigned to him involving the Utility.  The administrative law judge disclosed to the 

agency’s Ethics Officer, out of an abundance of caution, that he had submitted his resume 

and screened himself from cases involving the Utility.  The administrative law judge was 

advised by the agency’s Ethics Officer that the Commission issued a formal advisory 

opinion twenty years ago addressing a similar situation.  He was further advised that the 

Indiana Office of Utility Consumer Counselor received a more recent informal opinion in 

2007 indicating that the submission of a resume did not constitute “negotiations” and 

therefore did not create a conflict of interest. 

The administrative law judge requests this advisory opinion to determine whether he is 

permitted to work on cases involving the Utility given that he has submitted a resume for 

employment with that Utility.  

ISSUE 

Does a conflict of interest arise for the administrative law judge if he participates in a 

decision or vote involving a Utility with whom he has submitted a resume to seek 

employment?  

RELEVANT LAW 

IC 4-2-6-9 (42 IAC 1-5-6): Conflict of economic interests 

      

ANALYSIS 
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IC 4-2-6-9 prohibits the administrative law judge from participating in any decision or 

vote if he has knowledge that various persons have a “financial interest” in the outcome 

of the matter, including a potential employer.  Specifically, IC 4-2-6-9(a)(4) prevents the 

administrative law judge from participating in any decision or vote in which a person or 

organization with whom he is negotiating or has an arrangement concerning prospective 

employment has a financial interest in the outcome of the matter.  In this case, a conflict 

of interest would arise if (1) the Utility has a financial interest in the outcome of a 

decision(s) or vote(s) that the administrative law judge participates in, and (2) the 

administrative law judge is negotiating or has an arrangement concerning prospective 

employment with the Utility.  It is undisputed that the Utility would have a financial 

interest in the decision(s) or votes(s) the administrative law judge would participate in as 

an ALJ involving the Utility.  Accordingly, the application of this rule depends upon 

whether the administrative law judge’s mere submission of his resume to the Utility rises 

to the level of “negotiating or having an arrangement concerning prospective 

employment” with the Utility.   

In this case, the Commission finds that the administrative law judge’s submission of his 

resume does not constitute negotiating or having an arrangement concerning prospective 

employment with the Utility.  Specifically, the administrative law judge disclosed that 

while he has submitted a resume for a job opening with the Utility, the Utility has not 

contacted him in response to his submission.  Since the Utility has not contacted the 

administrative law judge, the Commission finds that he does not have an arrangement for 

prospective employment with the Utility.  With respect to negotiations, the Commission 

looks to the plain meaning of the term “negotiations” since the term is not defined by 

statute or administrative rule. The term “negotiations” is defined in the dictionary as 

“dealings conducted between two or more parties for the purpose of reaching an 

understanding.”  Black’s Law Dictionary 8th Edition, 1065; http://www.merriam-

webster.com/dictionary/negotating (defining “negotiate” as “to confer with another so as 

to arrive at the settlement of some matter” or “to arrange for or bring about through 

conference, discussion, and compromise <negotiate a treaty>”).   Based upon these 

definitions, the Commission finds that negotiations did not commence for the 

administrative law judge at the time of his unilateral submission of his resume. Instead, 

negotiations for prospective employment would commence for the administrative law 

judge if, and when, the Utility contacts him in response to his resume.    

CONCLUSION 

The Commission finds that a conflict of interest would not arise for the administrative 

law judge if he participates in a decision or vote involving the Utility so long as the 

Utility has not contacted him in response to his resume submission.  However, a conflict 

of interest would arise for the administrative law judge if, and when, the Utility contacts 

him in response to his resume. 
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Public Meeting 

Verbatim 

July 8, 2010 (10:00 a.m.) 

 

Commissioners present were Clare Kraegel Nuechterlein, Chairperson; Priscilla D. Keith, Bob 

Jamison, and Daryl Yost.  Staff present were Cyndi Carrasco, Director, State Ethics 

Commission; Amanda Lufkin, Staff Attorney; Kristi Shute, Staff, Attorney; Todd Shumaker, 

Staff Attorney; Alan McElroy, Assistant Director of Investigations; Mark Mitchell, Special 

Agent; Dave Clark, Special Agent; and Joann Flynn, Program Coordinator, Office of Inspector 

General. 

 

Others present were Aaron Schmoll, Administrative Law Judge, Utility Regulatory Commission; 

Kari Evans Bennett, Chief Legal Counsel and Ethics Officer; Department of Natural Resources; 

Ron McAhron, Deputy Director, Department of Natural Resources; Mitchell K. Zoll, Special 

State Appointee, Historic Preservation Review Board; and R. Douglas Smith, citizen of 

Zionsville. 

 

Call to Order 

Nuechterlein:    The July 2010 meeting of the State Ethics Commission will come to order.  We 

first welcome our new Commissioner, Dr. Daryl Yost from Ft. Wayne.  Welcome. 

 

Yost:   Thank you. 

 

Nuechterlein:  And Miss Flynn could you please swear in Commissioner Yost. 

 

Carrasco:  You don’t need to swear in a Commissioner. 

 

Nuechterlein:  Oh, okay.  I’m sorry, I stand corrected.  Well then welcome officially welcome. 

 

Adoption of Agenda and Approval of Minutes 

Nuechterlein:  Our first item on the agenda is the adoption of the agenda which has been 

conveyed to us.  Is there a motion to adopt the agenda? 

 

Jamison:  I so move. 

 

Keith:  I second. 

 

Nuechterlein:  Okay.  All those in favor of adopting the agenda as submitted to the Commission 

signify by saying aye (4-0).  Opposed, carried. Next is the approval of the minutes of our most 

recent meeting on June 8, 2010.  Those minutes have been forwarded to us for review.  And are 

there any amendments, changes, corrections?   

 

Keith:  None that I can see.   

 

Nuechterlein:  Does it look okay to you Bob? 
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Jamison:  I wasn’t here. 

 

Keith:  I think I was the only one here. 

 

Nuechterlein:  Oh, that’s right.  The two of us were here.  Well the two of us that were here have 

reviewed them and see that no changes need to be made.  So I will entertain a motion for the 

adoption of the minutes. 

 

Keith:  I make a motion that the minutes be adopted. 

 

Nuechterlein:  And is there a second? 

 

Jamison:  I’ll second. 

 

Nuechterlein:  Okay.  All those in favor of adopting the minutes as presented to us of the June 8, 

2010 Ethics Commission meeting signify by saying aye (4-0).  Opposed and that carries. 

 

Requests for Formal Advisory Opinion 

1) 10-I-7, Aaron Schmoll, Administrative Law Judge 

Utility Regulatory Commission 

Nuechterlein:  The next item is a request for a formal advisory opinion brought to us from Aaron 

Schmoll who is an administrative law judge with the Indiana Utility Regulatory Commission. 

Would you please approach?  And Miss Flynn if you would please swear the witness. 

 

Flynn:  Raise your right hand please.  Do you swear or affirm that the testimony you are about to 

give is the truth, the whole truth, and nothing but the truth? 

 

Schmoll:  I guess. 

 

Nuechterlein:  Thank you, good morning. 

 

Schmoll:  Good morning. 

 

Nuechterlein:  We have before us a copy of the request that you submitted to Commission staff 

as well as the staff’s analysis but what we typically do is ask the witness to give just a short 

narrative of your request. 

 

Schmoll:  Sure.  I’m interested in applying for a job with Duke Energy which is a regulated 

utility regulated by the IURC.  Current . . . and actually I have applied already.  I talked to our 

Commission’s Ethics Officer and I have screened myself from working on Duke matters in 

general but I was interested in getting a formal opinion on whether that was appropriate or not 

given that there’s no conflict of interest unless negotiations begin for pending for future 

employment. 
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Nuechterlein:  And when you say with reference to that, with reference to the screening that has 

already been put in place is that what you’re asking for guidance on? 

 

Schmoll:  Well whether I need to be screened at all pending negotiations. 

 

Nuechterlein:  Have negotiations begun? 

 

Schmoll:  I don’t believe so.  The only thing that I’ve done is submitted a resume. 

 

Nuechterlein:  So you’ve not heard back from them.  They’ve not called you in for an interview. 

 

Schmoll:  Correct. 

 

Nuechterlein:  Okay.  And again the operative part of the Indiana ethics code is section 4-2-6-

9(a) which states in pertinent part that a state officer or employee of which you are an 

administrative law judge may not participate in any decision or vote if that person is negotiating 

or has an arrangement concerning perspective employment in this situation with Duke Energy 

which the IURC regulates. 

 

Schmoll:  Correct. 

 

Nuechterlein: That’s the issue before the Commission.  And Mr. Schmoll has testified today that 

he’s sent in his resume but so far no negotiations, no contact has been made.   

 

Keith:  Right. 

 

Nuechterlein:  About his application from Duke. 

 

Schmoll:  I would say that Duke . . . there is a prior ethics opinion, formal ethics opinion from I 

believe 1990. 

 

Nuechterlein:  Yes. 

 

Schmoll:  Involving a similar situation which I do believe was correct.  That was the reason . . . 

basically that was the reason for the screening and so forth.  I was interested in seeing if that 

truly was the Commission, Ethics Commission opinion today. 

 

Nuechterlein:  Your question involves more around whether you need to be screened at this 

juncture where you have sent in your application but you’ve not yet begun negotiations, is that 

correct? 

 

Schmoll:  Correct.  I don’t believe there’s . . . I don’t believe there’s any . . . I don’t have an 

argument with being screened subsequent to negotiations but I think . . . and I think the other 

thing is when that negotiations is a term that isn’t defined. 
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Nuechterlein:  Yes. 

 

Schmoll:  So it may be helpful to define when negotiations begin and therefore when screening 

should occur. 

 

Nuechterlein:  And as you pointed out the statute does contains the term negotiations it’s not 

defined in the statute. 

 

Keith: Right. 

 

Nuechterlein:  So we look to as courts do the plain meaning and staff has provided us with the 

definition of negotiations from every lawyer favorite book Black’s Law Dictionary which 

defines negotiations as and I quote “bargaining (give and take) process between two or more 

parties seeking to discover common ground and reach an agreement, etc.”  So it sounds from 

your testimony that so far you have sent in your resume but you’ve not heard anything back from 

Duke. 

 

Schmoll:  Correct. 

 

Nuechterlein:  Which does not fit the common meaning, plain meaning of the term negotiations 

in my view. 

 

Keith:  Right. 

 

Nuechterlein:  Now once Duke . . . once negotiations begin you understand that the screening 

need take place. 

 

Schmoll:  Yes. 

 

Nuechterlein:  That you need to recuse yourself from any matter whatsoever dealing with Duke 

Energy. 

 

Schmoll:  Correct. 

 

Nuechterlein:  Since your agency regulates them.  I would say that . . . go ahead Priscilla. 

 

Keith:  I just had a question.  Do you often hear cases with regard to Duke utility before you 

currently? 

 

Schmoll:  I do hear cases. 

 

Keith:  Okay. 

 

Schmoll:  With Duke. 
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Nuechterlein:  Are they the largest energy company in Indiana?  One of the most . . .  

 

Schmoll: They have the most customers. 

 

Keith:  Okay.  What were you going to say? 

 

Nuechterlein:  It would appear to me that the screening at this juncture where Judge Schmoll has 

sent in his resume but no negotiations, no contact has taken place, may not happen at this 

juncture but as soon as Duke would have any contact with you about your interest of being 

employed at that moment the screening would need to take place which would involve you 

recusing yourself, you understand? 

 

Schmoll:  Correct. 

 

Nuechterlein: The parameters there.   

 

Yost:  (inaudible) satisfied with his answer. 

 

Keith:  I agree as well 

 

Nuechterlein:  Okay, well would someone make a motion please to that effect. 

 

Keith:  Madam Chairman I submit a motion that at this point in time since negotiations have not 

taken place that screening should not occur at this time but once he has been contacted and 

negotiations began then screening with regard to cases before him particularly with Duke Energy 

should proceed should begin. 

 

Nuechterlein:  Thank you Commissioner Keith. 

 

Yost:  I’ll support that motion. 

 

Nuechterlein:  Okay second. Is there any further discussion?  Okay with that said all those in 

favor with Commissioner Keith’s motion before the Commission signify by saying aye (4-0).  

Opposed and that carries.  Best wishes to you. 

 

Schmoll:  Thank you. 

 

Carrasco:  Mr. Schmoll we’ll be forwarding a copy of the advisory opinion to you early next 

week. 

 

Schmoll:  Okay, great, thank you. 

 

Carrasco:  Thank you.   
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2) 10-I-8, Kari Evans Bennett, Chief Legal Counsel/Ethics Officer 

Department of Natural Resources 

Mitchell Zoll, Special State Appointee 

Historic Preservation Review Board 

Nuechterlein: Okay, our next item on the agenda is a request for another formal advisory opinion 

brought to us by Miss Kari Evans Bennett, who is the Chief Legal Counsel and Ethics Officer for 

the Department of Natural Resources.  And she is here on behalf of Mitchell Zoll who is a 

special state appointee to the Historic Preservation Review Board.  Please approach.  And Miss 

Flynn if you could swear the witnesses. 

 

Flynn:  Raise your right hands, please.  Do you swear or affirm that the testimony you are about 

to give is the truth, the whole truth, and nothing but the truth? 

 

Bennett & Zoll:  Yes. 

 

Nuechterlein:  Good morning. 

 

Bennett:  Good morning. 

 

Nuechterlein:  Whichever of you two would like to make the narrative statement? 

 

Bennett:  I will start out and then Mitch can answer any questions that may come up during the 

agenda item.  I’m Kari Evans Bennett.  I’m the Department of Natural Resources Ethics Officer 

and Chief Legal Counsel.  We submitted a request for a formal opinion regarding certain voting 

matters that could come before the Historic Preservation Review Board.  It’s a statutorily created 

board.  It performs certain duties having to do with state and federal historic preservation laws.  

Mitch was appointed to the board earlier this year.  And he serves as the prehistoric and historic 

archeology in that position that’s on the board.  There are certain projects that are undertaken by 

the Indiana Department of Transportation that do come before this Historic Preservation Review 

Board.  And so our questions have to do with the fact that there are occasions where Mitch is 

doing work as a sub contractor for INDOT projects.  We think based on the type of work that he 

does and the type of projects that come before the review board for INDOT it is extremely 

unlikely that he would be . . . that he would be working on any of the projects that come before 

the review Board.  However, we did take a look at it closely and determined that there is at least 

a remote possibility that that would happen.  It has not come up since he has been appointed.  So 

there’s not any cost action that we’re concerned with. But on a going forward basis I think we 

want to understand two things and like an opinion concerning two things.  First of all if there is a 

project that Mitch has been hired as a sub contractor to do work on an INDOT project, if that 

were to come before the Historic Preservation Review Board, would he need to recuse himself 

from taking part in that decision and voting.  Our second question is more broad which is is he 

able to take part in a decision in voting on any INDOT projects.  Specifically INDOT projects 

that he has not been hired as a sub contractor for.  So those are the two questions.  We’re happy 

to answer any questions that you may have. 
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Nuechterlein:  Are the contracts with INDOT on a case-by-case basis?  Are you under kind of a 

general retainer with INDOT? 

 

Zoll:  They’re case-by-case (inaudible) 

 

Nuechterlein:  But those case-by-case specifically for (inaudible) buy they’re building . . . they 

need to build a bridge and they find (inaudible) something like that? 

 

Zoll:  (inaudible). 

 

Nuechterlein: How many contracts . . . let’s say in a typical year might you be called in on? 

 

Zoll:  With Department of Transportation? 

 

Nuechterlein:  Yeah, with INDOT projects. 

 

Zoll:  Fifty, that’s just a guess.  It changes year to year. 

 

Nuechterlein:  And each one is very specific to that individual bridge, building? 

 

Zoll:  (inaudible) 

 

Nuechterlein:  Okay. 

 

Yost:  Who would actually make contact with you to do that type of service? 

 

Zoll:  Usually the environmental department (inaudible) would contact me. 

 

Yost:  Would you actually being called on the project by the contractor for that particular job? 

 

Zoll:  (inaudible). 

 

Yost:  But that particular environmental assessment is being requested by an independent 

contractor, a construction company? 

 

Zoll:  Yes. 

 

Nuechterlein:  And you’re not on any retainer anything like that with any of these engineering 

firms that you contract with?  You’re paid per job? 

 

Zoll:  Yes. 

 

Nuechterlein:  Any further questions. 

 

Keith:  I don’t have any. 
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Nuechterlein:  Bob do you have any further questions? 

 

Jamison:  No. 

 

Nuechterlein:  Okay.  We have two specific questions and we have again been briefed by our 

staff which is always very helpful.  The first question involves a conflict of interest.  Whether . . . 

am I pronouncing your name correctly? Zoll. 

 

Zoll:  Yes. 

 

Nuechterlein:  Okay.  If there were a conflict of interest arise from Mr. Zoll if he was to 

participate in a decision or vote of the board on which he serves concerning INDOT projects on 

which you have been hired to perform architectural services. 

 

Zoll:  Archeological. 

 

Nuechterlein:  I’m sorry, okay, archeological services.  And I would say the answer to that 

question in my view would be yes.  You cannot be contracted through the contractors with 

INDOT and then also vote on these . . . that would present a classic conflict of interest in that 

specific situation.  I’ll make that motion to that effect. 

 

Keith:  Okay.  And I’ll second that motion. 

 

Nuechterlein:  Okay.  And any further discussion or do you wish to say anything further on the 

motion. 

 

Keith:  There is none from me. 

 

Nuechterlein:  No, no.  Okay.  Well then all those in favor of the motion signify by saying yes 

(4-0).  Opposed.   

 

Keith:  Okay. 

 

Nuechterlein: The next question would a conflict arise if you participate in a decision or vote of 

the board concerning INDOT projects for which you have not been hired to do archeological 

services.  That’s the second question, the boarder question.  Is there a conflict in that situation?  I 

think the answer to that is no.  This is like a law school (inaudible).   

 

Keith:  Madam Chairman I make a motion that there would be no conflict of interest if he 

participated in a decision or vote concerning INDOT projects on which he has not been hired for. 

 

Nuechterlein:  Okay and is there a second to the motion? 

 

Jamison:  I’ll second. 
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Nuechterlein:  Okay.  Any further questions or comments? 

 

Keith:  No. 

 

Nuechterlein:  If not, I’ll call for the question all those in favor of Commissioner Keith’s motion 

signify by saying aye (4-0).  Opposed and that carries.  So it’s yes, no.  Okay, anything further? 

 

Bennett:  Is it appropriate for me to ask a question for clarification? 

 

Keith:  Yes. 

 

Nuechterlein:  Please. 

 

Bennett:  The first one if it were to be a situation where a project in which he has been hired to 

work on as a sub contractor (inaudible) is the appropriate way for him to handle that to disclose it 

at the beginning and recuse himself from taking part in the decision and the voting on a case-by-

case basis as things come up? 

 

Nuechterlein:  I think the . . . because of the nature of his contract on a case-by-case basis each 

time there’s a hire there would need to be a recusal. 

 

Bennett:  Okay. 

 

Nuechterlein:  Yeah, any time you’ve been hired by the contractor with for INDOT you would 

then need to recuse yourself from any vote on the board on which you sit. 

 

Bennett: Okay. 

 

Nuechterlein:  Okay. But short of that if you’re not hired to do work on that project you may 

continue voting and participating. 

 

Bennett:  Thank you very much. 

 

Nuechterlein:  Okay.  Good, thank you for coming in today.  Best wishes. 

 

Carrasco:  Mr. Zoll we’ll forward a copy of the opinion to you early next week. 

 

Zoll:  Thank you. 

 

 

 

Director’s Report 

Nuechterlein:  Okay, we next have the Director’s Report and I bet I know what the first item is 

going to be. 
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Carrasco:  Well Madam Chair thank you very much for all of you for being here this morning.  I 

do also want to take an opportunity to welcome Commissioner Yost to the Commission.  It 

certainly is a pleasure to have you here.  And we look forward to working with you for some 

years.  So welcome.  The second item, Commissioners, that I have to report, is great news.  I 

forwarded a copy of the Supreme Court’s opinion in the matter of Subhen Ghosh.  I hope you’ve 

all had an opportunity to review that opinion.  A brief synopsis of the opinion is that the Supreme 

Court ruled in favor of upholding the Commission’s decision in finding a violation of the code of 

ethics and upheld the fine that was imposed.  If you have any questions please feel free to contact 

us but after a little over four years is the calculation that we made this case went from inception 

until the Supreme Court issued their opinion.  It’s good to have this behind us. 

 

Nuechterlein:  I would concur to it.  We could not have asked for a more favorable opinion in my 

view that clearly enunciated again that the Ethics Commission is the agency with the jurisdiction 

to interpret and enforce the ethics code.  That was important.  And then upheld our action in 

particular our fine was held to have been reasonable.  So good news all around.  It took a while 

but ultimately a good decision. 

 

Carrasco:  Another item of good news to report is that our second (inaudible) of ethics training is 

complete.  And I’d like to take a moment to thank Todd Shumaker from our office.  He certainly 

went way above and beyond in working with all the different agencies and working with special 

state appointees and employees throughout the state as well as everyone in our office to make 

this a successful training event.  We had over 32,000 employees and special state appointees who 

completed the online ethics training.   

 

Yost:  How many? 

 

Carrasco:  So over 32,000 and that includes employees and special state appointees and state 

officers, of course. We’re following up with some of the people who may have been on leave or 

got missed but hopefully we hope to report close to 100 percent completion early next month.   

 

Nuechterlein: That’s wonderful.  Good work Todd.  Keep it going. 

 

Carrasco:  And finally the last item I have to report is the informal advisory opinions that were 

issued by the office since our last meeting.  Twenty three informal advisory opinions were 

issued.  At the top of the list was post employment restriction and compensation resulting from 

confidential information; conflict of economic interest, of course, we issued advised on, gifts, 

ghost employment, outside employment, use of state property, additional compensation, political 

activity, financial interest in contract, donor restrictions and benefiting from confidential 

information were the topics that we issued advisory opinions on this past month. 

 

Nuechterlein:  Excellent. 

 

Carrasco:  Unless you have any other questions for me that concludes my report. 
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Keith:  No other questions. 

 

Nuechterlein:  Okay, then I would . . . is there anything further from the Commission in our 

general meeting? 

 

Keith:  No. 

 

Adjournment 

Nuechterlein:  If not, I will move to adjourn. 

 

Keith:  Do you need a motion Madam Chairperson? 

 

(Laughter.) 

 

Nuechterlein:  Yeah, well, I’ll declare us in adjournment.  How’s that? 

 

Keith:  That’s good. 

 

Nuechterlein:  Thank you.  This concludes our general public meeting. 

 

The regular meeting adjourned at 10:20 am. 
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Duke Energy puts local CEO on leave 

amid state probe 

Chris O'Malley 

October 5, 2010 

Duke Energy Corp. placed Mike Reed, CEO of its Indiana operations, on administrative 

leave Tuesday afternoon amid a state investigation that involves the company and 

resulted in the dismissal of the chairman of the Indiana Utility Regulatory Commission.  

Duke Energy Corp. placed Mike Reed, president and CEO of its Indiana operations, on 

administrative leave Tuesday afternoon in the wake of a state investigation that involves 

the company and resulted in the dismissal of the chairman of the Indiana Utility 

Regulatory Commission. 

 

Earlier in the day, Gov. Mitch Daniels fired IURC chief David Lott Hardy for allegedly 

allowing an agency official to continue presiding over a Duke Energy case even after 

talking with the utility about a job opportunity. 

 

The governor in an announcement Tuesday morning said he was immediately replacing 

Hardy with Jim Atterholt as chairman of the IURC. Atterholt serves on the IURC and is 

the state’s former insurance commissioner. 

 

The firing of Hardy follows the recent departure to Duke’s Plainfield office of Scott 

Storms, who had been administrative law judge for the IURC. Storms was presiding over 

a handful of cases involving Duke, including matters involving cost overruns at Duke’s 

Edwardsport generating plant. 

 

Duke said Tuesday it was also putting Storms on administrative leave from his position in 

Duke’s legal-regulatory department. Reed and Storms will be on leave “pending the 

completion of a full evaluation,” Duke said in an announcement. 

 

Storms and Duke previously sought an advisory opinion from the state ethics commission 

on whether Storms would be subject to a one-year cooling-off period from employment 

at Duke. The ethics commission said the cooling-off period didn’t apply to Storms, but 

rather to IURC commissioners involved in direct decision-making. 

 

Critics, including the Citizens Action Coalition, said Storms, even as an administrative 

law judge, made critical decisions, such as whether or not to admit key evidence in utility 

cases. 
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David Pippen, Daniels' general counsel, said an internal review found that Storms was 

communicating with Duke about a job even while he was presiding over administrative 

hearings concerning Duke. 

 

"Additionally, the agency head (Hardy) was aware of the communications and did not 

remove the lawyer from matters for which the lawyer was now conflicted,” Pippen told 

agency heads. 

 

He added: “I wrote a letter to the IURC explaining the governor’s interpretation of the 

spirit and intention of the ethics reform he spearheaded when he came to office.” 

 

Moreover, Daniels has directed that administrative opinions over which Storms presided 

will be reopened and reviewed “to ensure no undue influence was exerted in the 

decisions.” 

 

It was not immediately clear which Duke cases those involved. “In short, he [Daniels] 

will not tolerate even the appearance of impropriety,” Pippen said in a memo to state 

agency heads. 

 

Daniels also directed that a one-year cooling off period for decision makers is to be 

considered for those at the administrative law judge level, as well. 

 

Further, the administration said it has referred the matter to the inspector general to 

determine if any laws were broken or whether misinformation was presented to the Ethics 

Commission. 

 

The blowup is a potential embarrassment for the Daniels administration because  Reed 

was Daniels’ former commissioner of the Indiana Department of Transportation until 

leaving for Duke in June. Reed also was former executive director of the IURC under 

Daniels from 2006 to 2009. 

 

Hardy, an attorney from Fort Wayne, was appointed to the IURC by Daniels in 2005 and 

was reappointed last year. His term was to have expired in 2014. 

 

Until the mid-1980s, Hardy was an attorney for Public Service Indiana, the predecessor 

of North Carolina-based Duke’s operations in Indiana. 

 

When Hardy was appointed to the commission five years ago the consumer group 

Citizens Action Coalition, which intervenes in utility regulation, warned that naming a 

former PSI lawyer was like “the chicken guarding the hen house.” 

 

A Daniels administration spokeswoman at the time downplayed the affiliation, saying the 

commission needed someone who was experienced in utility industry matters. 

 

Hardy could not be reached for comment Tuesday afternoon. 
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Julia Vaughn, policy director for Common Cause of Indiana, said she applauded the 

governor for removing Hardy, saying the situation involving Storms and Hardy appeared 

to be a clear violation of the state’s ethics policy. 

 

Vaughn said she hopes the inspector general’s office can conduct a fair and far reaching 

investigation of the IURC, although she said it would be a difficult task for another 

branch of the executive branch of state government.  An independent set of eyes wouldn’t 

hurt, she added. 

 

“Perhaps the U.S. attorney could launch an investigation, as well. There’s been a serious 

breach of the public trust,” Vaughn said. 
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The Indiana State Ethics Commission (“Commission”) issues the following advisory 

opinion concerning the State Code of Ethics pursuant to IC 4-2-6-4(b)(1).  

 

Summary  

42 IAC 1-5-14 Postemployment restrictions (IC 4-2-6-11) 

An INDOT Commissioner and former Executive Director of the IURC was offered the 

position of President of Indiana’s largest electric supplier (“Supplier”) and sought advice 

on whether he would be prohibited by the Code of Ethics from accepting such 

employment. SEC examined confidential information, conflict of interest and 

postemployment provisions and determined none of those rules would prohibit the 

Commissioner from accepting employment with the Supplier immediately upon leaving 

his employment with the State.  

Background  

A state employee has worked for the State of Indiana (State) since 2006 and currently 

serves as Commissioner of the Indiana Department of Transportation (INDOT).  Prior to 

holding this position, the Commissioner served as the Executive Director of the Indiana 

Utility Regulatory Commission (IURC) from 2006 – February 2009.   

The Commissioner has been offered a position as President of Indiana’s largest electric 

supplier, providing electric service to approximately 780,000 customers in sixty-nine of 

Indiana’s ninety-two counties.  As President of the electric supplier, the Commissioner 

will be providing strategic direction and overseeing its overall operations throughout 

Indiana.  He will not be required to register as an executive branch lobbyist for at least 

one year after leaving state employment.   

According to the Commissioner, he has had contact with the electric supplier in both of 

the positions he has held with the State, though such contact or interaction is not of the 

type described by the post-employment restrictions in I.C. 4-2-6-11.   

As Executive Director for the IURC, the Commissioner directed a staff of fifty members 

in support of the five commissioners.  He was responsible for the general oversight of the 

Technical Divisions and interfacing with the regulated community within the limitations 

of the IURC’s ex parte rules.  In this position, the Commissioner neither negotiated nor 

administered a contract with the electric supplier.  Additionally, the Commissioner 

asserts that he had no cases assigned to him.  He did not direct the assignment of cases, 

and he had no ability to conduct a hearing, make a decision or cast a vote affecting 

regulated activities of any utility before the IURC.   

With respect to INDOT, the only contractual relationship the agency has with the electric 

supplier or any utility (other than purchasing electricity for traffic signals, lights and 

buildings at the metered rate charged by the utility) is the requirement that INDOT 

reimburse utilities for their actual expenses when road construction forces a utility to 

move its facilities.  The relocations are both required and governed by Indiana and 
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Federal statute, rules and regulations.  INDOT’s district project managers and INDOT’s 

Utility Section negotiate the utility relocation agreements.  The deputy commissioner 

responsible for the Utility Section provides the final INDOT signature for the relocation 

agreements. As the appointing authority of the agency, these staff members ultimately 

report to the Commissioner through the INDOT management chain of command.  

However, the Commissioner asserts that he has not been involved personally with any 

particular contract which INDOT has had with any utility, including the electric supplier.  

With respect to permits, INDOT will occasionally issue a permit to allow a utility to 

place its facilities in INDOT’s highway right of way.  The INDOT staff closest to the 

actual right of way in question negotiates and executes these permits after consideration 

of traffic, safety, and other issues.  The Commissioner indicates that he has not 

negotiated, signed or made a decision with respect to a permit for any utility, including 

the electric supplier.   

Currently, INDOT’s Railroad Section is considering a petition from the electric supplier 

for permits to allow a rail line to cross five local and one state road.  Because INDOT 

regulates some 6, 000 rail crossings in Indiana, the electric supplier is required to obtain 

an INDOT permit to cross the roads in question in order to provide rail service to the rail 

line facility.  INDOT’s Railroad Section is examining the crossings, line of sight, traffic 

patterns and counts, any safety issues and the need, if any, for crossing protection.  

INDOT’s Railroad Section will make the determination and issue any crossing permit.  

The Commissioner has not and will not participate in this permit decision.   

INDOT also works with the electric supplier and other utilities on matters of general 

applicability.  Representatives from the electric supplier attend a monthly “Team 

Indiana” meeting along with representatives from the highway construction, engineering, 

consulting, and design industries.  The purpose of Team Indiana is to exchange policy 

suggestions and ideas between the industries that are instrumental in building Indiana 

highways and INDOT staff.  The electric suppliers’ representatives also participated in 

the development of INDOT’s utility relocation rule, 105 IAC 13.  However, INDOT 

promulgated this rule prior to the Commissioner’s appointment as INDOT’s 

Commissioner. 

Issue 

What rules in the Code of Ethics would apply to the Commissioner’s employment 

opportunity to serve as President of the electric supplier, and would his acceptance of the 

offered position subject him to any post-employment restrictions under I.C. 4-2-6-11? 

Relevant Law 

IC 4-2-6-11: One year restriction on certain employment or representation; advisory 

opinion; exceptions 
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I.C. 4-2-6-6  

Present or former state officers, employees, and special state appointees; compensation 

resulting from confidential information 

I.C. 4-2-6-9 (42 IAC 1-5-6): Conflict of economic interests 

Analysis 

The Commissioner’s intended employment with the electric supplier invokes 

consideration of the provisions of the Code of Ethics pertaining to confidential 

information, conflicts of interest, and post-employment.  The application of each 

provision to the Commissioner is analyzed below.  

Confidential Information 

I.C. 4-2-6-6 would prohibit the Commissioner from accepting any compensation from 

any employment, transaction, or investment which was entered into or made as a result of 

material information of a confidential nature. Based on the information the Commissioner 

has provided, the Commission finds that the electric supplier’s offer of employment did 

not result from information of a confidential nature. Accordingly, the Commissioner’s 

acceptance of the electric supplier’s employment offer would not be in violation of I.C. 4-

2-6-6.   

Conflicts of Interest 

I.C. 4-2-6-9 prohibits the Commissioner from participating in any decision or vote if he 

has knowledge that various persons may have a “financial interest” in the outcome of the 

matter, including a potential employer.  In this case, the Commissioner has an 

arrangement for prospective employment with the electric supplier.  Accordingly, the 

Commissioner is prohibited from participating in any decision or vote during the 

remainder of his state employment in which the electric supplier has a financial interest in 

the outcome of the matter. The Commissioner indicates that he is aware of this provision 

and has not participated in any decision or vote affecting the electric supplier since he 

became aware of the prospective employment opportunity.  To the extent that the 

Commissioner continues to observe this provision and abstains from participation in any 

decision or vote affecting the electric supplier, the Commission finds that the state 

employee would not be in violation of I.C. 4-2-6-9. 

Post-Employment 

I.C. 4-2-6-12 consists of two separate limitations: a “cooling off” period and a particular 

matter restriction.  The first prohibition commonly referred to as the cooling off period, 

would prevent the Commissioner from accepting employment for 365 days from the date 

that he leaves state government under various circumstances.   

First, the Commissioner would be prohibited from accepting employment as a lobbyist 

for the entirety of the cooling off period.  Based on the information provided, the 

Commission finds that this provision does not apply to the Commissioner.  Specifically, 
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he indicates that he will not be required to register as an executive branch lobbyist for at 

least one year after leaving state employment.    

Second, the Commissioner would be prohibited from accepting employment from an 

employer with whom (1) he engaged in the negotiation or administration of a contract on 

behalf of his state agency and (2) was in a position to make a discretionary decision 

affecting the outcome of the negotiation or nature of the administration of the contract.  

In this case, the Commissioner disclosed that INDOT has or has had contract(s) with the 

electric supplier.  As Commissioner of INDOT, it would appear that the Commissioner 

could meet the second prong of this restriction.  Namely, that as the appointing authority 

of the agency, he is in a position to make a discretionary decision affecting the outcome 

of the negotiation or nature of the administration of a contract.  However, the application 

of this restriction to the Commissioner depends upon whether he engaged in the 

negotiation or administration of a contract on behalf of INDOT with the electric supplier. 

 The Commissioner explains that while he was Commissioner for the agency, he was not 

personally involved with or engaged in the negotiation or administration of any contract 

with the electric supplier on behalf of INDOT.  Also, the Ethics Officer and 

Prequalification’s Director for INDOT, and the Chief Legal Counsel and Deputy 

Commissioner for INDOT, testified and filed a written opinion with the Commission 

stating that the Commissioner did not engage in the negotiation or administration of any 

contract(s) with the electric supplier on behalf of INDOT, and instead, the negotiation 

and/or administration of such contract(s) occurred at lower levels. The Commission 

accordingly finds that the Commissioner did not engage in the negotiation or 

administration of contracts on behalf of INDOT with the electric supplier and this 

provision would therefore not apply to the Commissioner. 

Third, the Commissioner would be prohibited from accepting employment from an 

employer for whom he made a regulatory or licensing decision that directly applied to the 

employer or its parent or subsidiary.  While the Commissioner’s last day of employment 

with the IURC was over a year ago, he maintained his status as a state employee.  

Consideration of the post-employment rule is invoked when an employee leaves the 

state’s employ, not when the employee moves from one agency to the next.  Also, the 

Deputy General Counsel and Ethics Officer for IURC testified and filed an opinion with 

the Commission that the Commissioner was not in violation of this provision.  

Accordingly, the Commission finds that this provision would not be triggered by the 

Commissioner’s work at the IURC as he was neither a commissioner nor a voting 

member of the regulatory body that may have made license or permit decisions regarding 

the electric supplier.   

Fourth, the Commissioner would also be prohibited from accepting employment from an 

employer if the circumstances surrounding the hire suggest the employer’s purpose is to 

influence him in his official capacity as a state employee.  The Commission finds that 

none of the facts provided suggest that the electric supplier’s offer of employment to the 

Commissioner was done in an attempt to influence him in his capacity as INDOT 

Commissioner or in his former capacity as Executive Director of the IURC.  
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Finally, the Commissioner may be subject to the Postemployment rule’s “particular 

matter” prohibition in his potential employment.  This restriction prevents him from 

working on any of the following twelve matters for an employer if he personally and 

substantially participated in the matter as a state employee: 1) an application, 2) a 

business transaction, 3) a claim, 4) a contract, 5) a determination, 6) an enforcement 

proceeding, 7) an investigation, 8) a judicial proceeding, 9) a lawsuit, 10) a license, 11) 

an economic development project, or 12) a public works project.  The particular matter 

restriction is not limited to 365 days but instead extends for the entire life of the matter at 

issue, which may be indefinite.  The Commissioner does not disclose any "particular 

matters" on which he may have worked while employed with the State. To the extent that 

the Commissioner’s future employment activities with the electric supplier would have 

the potential to implicate a "particular matter" as contemplated by I.C. 4-2-6-11, the 

Commissioner should request advice for review prior to representing or assisting the 

electric supplier with any "particular matter." 

Conclusion 

Subject to the foregoing analysis, the Commissioner’s intended employment with the 

electric supplier would not be in violation of the State Code of Ethics, including I.C. 4-2-

6-6, I.C. 4-2-6-9 and I.C. 4-2-6-11.   

 

 

Exhibit CAC-KLO-22



Carrasco, Cynthia (Cyndi) 

From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Follow Up Flag: 
Flag Status: 

Gonso, Harry [Harry.Gonso@icemiller.com] 
Thursday, June 03, 20104:36 PM 
Carrasco, Cynthia (Cyndi) 
mwr1968@gmail.com; Ahearn, Mark; Seyfried, Loraine; Thomas, David; Mulligan, Tiffany; 
Arceneaux, Adam 
M. Reed request for EC Hearing 
Nuechterlein Correspondence. pdf; Ahearn Mulligan Letter.pdf; Seyfried Letter.pdf 

Follow Up 
Completed 

Cyndi, in accordance with our conversation and on behalf of Michael Reed, attached please find Mr. Reed's request for a 
formal advisory opinion on I.C. 4-2-6-11 at the State Ethics Commission hearing on June 10, 2010. Please confirm receipt 
of this request and scheduling of the hearing. Thank you. hlg 

Harry L. Gonso 
Ice Miller LLP 
One American Square, Suite 3100 
Indianapolis, IN 46282-0200 
Telephone: 317-236-2325 
Fax: 317-592-4669 

****************************************************************************************** 
***************************************************************** 
CIRCULAR 230 DISCLOSURE: Except to the extent that this advice concerns the qualification of any 
qualified plan, to ensure compliance with U.S. Treasury Department Regulations, we are now required to advise 
you that, unless otherwise expressly indicated, any federal tax advice contained in this communication, 
including any attachments, is not intended or written by us to be used, and cannot be used, by anyone for the 
purpose of avoiding federal tax penalties that may be imposed by the federal government or for promoting, 
marketing or recommending to another party any tax-related matters addressed herein. 

CONFIDENTIALITY.NOTICE: 
This E-mail and any attachments are confidential and may be protected by legal privilege. If you are not the 
intended recipient, be aware that any disclosure, copying, distribution, or use of this E-mail or any attachment is 
prohibited. If you have received this E-mail in error, please notifY us immediately by returning it to the sender 
and delete this copy from your system. Thank you. 
ICE MILLER LLP 
****************************************************************************************** 
***************************************************************** 

1 

--_._------------- ----
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"I Carrasco, Cynthia (Cyndi) 

From: 
Sent: 
To: 

Gonso, Harry [Harry.Gonso@icemiller.com] 
Thursday, June 03, 20104:00 PM 
Carrasco, Cynthia (Cyndi) 

Time for a quick call? hlg 

Harry L. Gonso 
Ice Miller LLP 
One American Square, Suite 3100 
Indianapolis, IN 46282-0200 
Telephone: 317-236-2325 
Fax: 317-592-4669 

****************************************************************************************** 
***************************************************************** 
CIRCULAR 230 DISCLOSURE: Except to the extent that this advice concerns the qualification of any 
qualified plan, to ensure compliance with U.S. Treasury Department Regulations, we are now required to advise 
you that, unless otherwise expressly indicated, any federal tax advice contained in this communication, 
including any attachments, is not intended or written by us to be used, and cannot be used, by.anyone for the 
purpose of avoiding federal tax penalties that may be imposed by the federal government or for promoting, 
marketing or recommending to another party any tax-related matters addressed herein. 

CONFIDENTIALITY NOTICE: 
This E-mail and any attachments are confidential and may be protected by legal privilege. If you are not the 
intended recipient, be aware that any disclosure, copying, distribution, or use of this E-mail or any attachment is 
prohibited. If you have received this E-mail in error, please notify us immediately by returning it to the sender 
and delete this copy from your system. Thank you. 
ICE MILLER LLP 
****************************************************************************************** 
***************************************************************** 
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Flynn, Joann 

From: 
Sent: 
To: 

Carrasco, Cynthia (Cyndi) 
Tuesday, June 15, 2010 11 :51 AM 
Flynn, Joann 

Subject: FW SEC Advisory Opinion 

For the file 

From: Gonso, Harry [mailto:Harry.Gonso@icemiller.com] 
Sent: Monday, June 14, 2010 5:43 PM 
To: Carrasco, Cynthia (Cyndi) 
Subject: RE: SEC Advisory Opinion 

Thanks for your assistance and good advice. hlg 

Harry L. Gonso 
Ice Miller LLP 
One American Square, Suite 3100 
Indianapolis, IN 46282-0200 
Telephone: 317-236-2325 
Fax: 317-592-4669 

From: Carrasco, Cynthia (Cyndi) [mailto:ccarrasco@ig.IN.gov] 
Sent: Monday, June 14, 2010 5:30 PM 
To: Gonso, Harry 
Subject: SEC Advisory Opinion 

Dear Mr. Gonso, 

Attached is a copy of the advisory opinion issued by the Indiana State Ethics Commission to Mr. Reed. A hard 
copy will be mailed to your office. 

It was pleasure seeing you last week. Please let us know if we can be offurther assistance. 

Sincerely, 

Cyndi 

Cyndi Carrasco, Director 
Indiana Stale Ethics Commission 

****************************************************************************************** 
***************************************************************** 
CIRCULAR 230 DISCLOSURE: Except to the extent that this advice concerns the qualification of any 
qualified plan, to ensure compliance with U.S. Treasury Department Regulations, we are now required to advise 
you that, unless otherwise expressly indicated, any federal tax advice contained in this communication, 
including any attachments, is not intended or written by us tpbe used, and cannot be used, by anyone for the 
purpose of avoiding federal tax penalties that may be imposed by the federal government or for promoting, 
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UIJI)~ANA 

STATE ETHICS COMMISSION 
315 WEST OHIO STREET, INDIANAPOLIS, IN 46202 317.232.3850 

June 15,2010 

David Pippen, General Counsel 
Office of the Governor 
206 State House 
Indianapolis, IN 46204 

Re: Request for Formal Advisory Opinion 

Dear Mr. Pippen, 

Please find enclosed a copy of the Formal Advisory Opinion issued by the State Ethics 
Commission in response to INDOT's former Commissioner Michael Reed's request at its public 
meeting on June 8, 2010. 

Please feel free to contact our office if you have any questions. 

Sincerely, 

Cynthia Carrasco, Director 
State Ethics Commission 

Enclosure 
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t11IDtANA 

STATE ETHICS. COMMISS.ION 
315 WEST OHIO STREET, INDIANAPOLIS, IN 46202 317.232.3850 

June 15,2010 

Harry Gonso, Attorney 
Ice Miller 
One American Square, Suite 2900 
Indianapolis, IN 46282 

Re: Request for Formal Advisory Opinion 

Dear Mr. Gonso, 

Please fmd enclosed a copy of the Formal Advisory Opinion issued by the State Ethics 
Commission in response to Michael Reed's request at its public meeting on June 8, 2010, 

Please feel free to contact our office if you have any questions, 

Sincerely, 

Cynthia Carrasco, Director 
State Ethics Commission 

Enclosure 

Exhibit CAC-KLO-23



'N I) I Ii.. Nil. 

STATE ETHICS COMMISSION 
ISO WEST MARKET STREET. ROOM 414. INDIANAPOllS. I.N 46204 317.232.3850 

June 2010 
No. 10-1-6 

The Indiana State Ethics Commission (Commission) issues the following advisory opinion 
concerning the State Code of Ethics pursuant to I. C. 4-2-6-4(b )(1). 

BACKGROUND 

Michael Reed has worked for the State of Indiana (State) since 2006 and currently serves as 
Commissioner of the Indiana Department of Transportation (INDOT). Prior to holding this 
position, Mr. Reed served as the Executive Director of the Indiana Utility Regulatory 
Commission (IURC) from 2006 - February 2009. 

Mr. Reed has been offered a position as President of Duke Energy Indiana (Duke). Duke is 
Indiana's largest electric supplier, providing electric service to approximately 780,000 customers 
in sixty-nine of Indiana' s ninety-two counties. As President of Duke, Mr. Reed will be providing 
strategic direction and overseeing its overall operations tilloughout Indiana. He will not be 
required to register as an executive branch lobbyist for at least one year after leaving state 
employment. 

According to Mr. Reed, he has had contact with Duke in both of the positions he has held with 
the State, though such contact or interaction is not of the type described by the post-employment 
restrictions in I.C. 4-2-6-11. 

As Executive Director for the IURC, Mr. Reed directed a ;;taff of fifty members in support of the 
five commissioners. He was responsible for the general oversight of the Technical Divisions and 
interfacing with the regulated community within the limitations of the IURC's ex parte rules. In 
this position, Mr. Reed neither negotiated nor administered a contract with Duke. Additionally, 
Mr. Reed asserts that he had no cases assigned to him. He did not direct the assignment of cases, 
and he had no ability to conduct a hearing, make a decision or cast a vote affecting regulated 
activities of any utility before the IURC. 

With respect to INDOT, the only contractual relationship the agency has with Duke or any utility 
(other than purchasing electricity for traffic signals, lights and buildings at the metered rate 
charged by the utility) is the requirement that INDOT reimburse utilities for their actual expenses 
when road construction forces a utility to move its facilities. The relocations are both required 
and governed by Indiana and Federal statute, rules and regulations. INDOT's district project 
managers and INDOT's Utility Section negotiate the utility relocation agreements. The deputy 
commissioner responsible for the Utility Section provides the final INDOT signature for the 
relocation agreements. As the appointing authority of the agency, these ;;taff members ultimately 
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report to Mr. Reed through the INDOT management chain of command. However, Mr. Reed 
asserts that he has not been involved personally with any particular contract which INDOT has 
had with any utility, including Duke. 

With respect to permits, INDOT will occasionally issue a permit to allow a utility to place its 
facilities in INDOT's highway right of way. The INDOT staff closest to the actual right of way 
in question negotiates and executes these permits after consideration of traffic, safety, and other 
issues. Mr. Reed indicates that he has not negotiated, sigued or made a decision with respect to a 
permit for any utility, including Duke. 

Currently, INDOT's Railroad Section is considering a petition from Duke for permits to allow 
the Edwardsport rail line to cross five local and one state road. BecauseINDOT regulates some 
6, 000 rail crossings in Indiana, Duke is required to obtain an INDOT permit to cross the roads in 
question in order to provide rail service to its Edwardsport facility. INDOT's Railroad Section is 
examining the crossings, line of sight, traffic patterns and counts, any safety issues and the need, 
if any, for crossing protection. INDOT's Railroad Section will make the determination and issue 
any crossing permit. Mr. Reed has not and will not participate in this permit decision. 

INDOT also works with Duke and other utilities on matters of general applicability. 
Representatives from Duke attend a monthly "Team Indiana" meeting along with representatives 

. from the highway construction, engineering, consulting, and desigu industries. The purpose of 
Team Indiana is to exchange policy suggestions and ideas between the industries that are 
instrumental in building Indiana highways and INDOT staff. Duke representatives also 
participated in the development of INDOT' s utility relocation rule, IDS lAC 13. However, 
INDOT promulgated this rule prior to Mr. Reed's appointment as INDOT's Commissioner. 

ISSUE 

What rules in the Code of Ethics would apply to Mr. Reed's employment opportunity to serve as 
President of Duke, and would his acceptance of the offered position subject him to any post­
employment restrictions under I.C. 4-2-6-11? 

RELEVANT LAW 
I.C. 4-2-6-6 
Present or former state officers, employees, and special state appointees; compensation 
resulting from confidential information 

Sec. 6. No state officer or employee, former state officer or employee, special state appointee, 
or former speciailltate appointee shall accept any compensation from any employment, 
transaction, or investment which was entered into or made as a result of material information of a 
confidential nature. 

I.C. 4-2-6-9 (42 lAC 1.:5-6) 
Conflict of economic interests 

Sec. 9. (a) A state officer, an employee, or a special state appointee may not participate in any 
decision or vote if the state officer, employee, or special state appointee has knowledge that any 
of the following has a financial interest in the outcome of the matter: 
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(I) The state officer, employee, or special state appointee. 
(2) A member of the immediate family of the state officer, employee, or special state 

appointee. 
(3) A business organization in which the state officer, 

employee, or special state appointee is serving as an officer, a director, a trustee, a partner, or an 
employee. 

(4) Any person or organization with whom the state officer, employee, or.special state 
appointee is negotiating or has an arrangement concerning prospective emplO¥!J,lent. 

(b) A state officer, an employee, or a special state appointee who identifies a potential conflict 
of interest shall notify the person's appointing authority and seek an advisory opinion from the 
commission by filing a written description detailing the nature and circumstances ofthe 
particular matter and making full disclosure of any related financial interest in the matter. The 
commission shall: 

(I) with the approval of the appointing authority, assign the particular matter to another 
person and implement all necessary procedures to screen the state officer, employee, or special 
state appointee seeking an advisory opinion from involvement in the matter; or 

(2) make a written determination that the interest is not so substantial that the commission 
considers it likely to affect the integrity of the services that the state expects from the state 
officer, employee, or special state appointee. 

(c) A written determination under subsection (b)(2) constitutes conclusive proof-that it is not a 
violation for the state officer, employee, or special state appointee who sought an advisory 
opinion under this section to participate in the particular matter. A written determination under 
subsection (b )(2) shall be filed with the appointing authority. 

I.C. 4-2-6-11 (42 lAC 1-5-14) 
One year restriction on certain employment or representation; advisory opinion; 
exceptions 

Sec. 11. (a) As used in this section, "particular matter" means: 
(I) an application; 
(2) a business transaction; 
(3) a claim; 
(4) a contract; 
(5) a determination; 
{6) an enforcement proceeding; 
(7) an investigation; 
(8) a judicial proceeding; 
(9) a lawsuit; 
(10) a license; 
(11) an economic development project; or 
(12) a public works project. 

The term does not include the proposal or consideration of a legislative matter or the proposal, 
consideration, adoption, or implementation of a rule or an administrative policY'or practice of 
general application. 

(b) This subsection applies only to a person who served as a state officer, employee, or special 
state appointee after January 10, 2005. A former state officer, employee, or-specialstate 
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appointee may not accept employment or receive compensation: 
(1) as a lobbyist; 
(2) from an employer if the former state officer, employee, or special state appointee was: 

(A) engaged in the negotiation or the administration of one (1) or more contracts with 
that employer on behalf of the state or an agency; and 

(B) in a position to make a discretionary decision affecting the: 
(i) outcome of the negotiation; or 
(ii) nature of the administration; or 

(3) from an employer iftl:J.e former state officer, employee, or special state appoiptee made a 
regulatory or licensing decision that directly applied to the employer or to a parent or subsidiary 
of the employer; 
before the elapse of at least three hundred sixty-five (365) days after the dateon.which· the 
former state officer, employee, or special state appointee ceases to be a state officer, employee, 
or special state appointee. 

( c) A former state officer, employee, or special state appointee may not represent or assist a 
person in a particular matter involving the state if the former state officer, employee, or special 
state appointee personally and substantially participated in the matter as a state officer, 
employee, or special state appointee, even ifthe former state officer, employee, or special state 
appointee receives no compensation for the representation or assistance. 

(d) A former state officer, employee, or special state appointee may not accept employment or 
compensation from an employer if the circumstances surrounding the employment or 
compensation would lead a reasonable person to believe that: 

(1) employment; or 
(2) compensation; 

is given or had been offered for the purpose of influencing the former state officer, employee, or 
special state appointee in the performance of his or her duties or responsibilities while a state 
officer, an employee, or a special state appointee. 

( e) A written advisory opinion issued by the commission certifying that: 
(1) employment of; 
(2) representation by; or 
(3) assistance from; 

the former state officer, employee, or special state appointee does not violate this section is 
conclusive proof that a former state officer, employee, or special state appointee is not in 
violation of this section. 

(f) Subsection (b) does not apply to a special state appointee who serves only as a member of 
an advisory body. 

(g) An employee's or a special state appointee's state officer or appointing authority may 
waive application of subsection (b) or (c) in individual cases when consistent with the public 
interest. Waivers must be in writing and filed with the commission. The inspector general may 
adopt rules under I.e. 4-22-2 to establish criteria for post employment waivers. 
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ANALYSIS 

Mr. Reed's intended emplo.yment with Duke invo.kes co.nsideratio.n o.fthe pro.visio.ns o.fthe Co.de 
o.fEthics pertaining to. co.nfidential info.rmatio.n, co.nflicts o.finterest, and Po.st-emplo.yment. The 
applicatio.n o.f each pro.visio.n to. Mr. Reed is analyzed belo.w. 

A. Corifidential Information 

I.C. 4-2-6-6 Wo.uld prohibit Mr. Reed fro.m accepting any co.mpensatio.n fro.m any 
emplo.yment, transactio.n, o.r investment which was entered into. o.r made as .aresult o.f 
material info.rmatio.n o.f a confidential nature. Based o.n the info.rmatio.n Mr. Reed has 
provided, the Co.mmissio.n finds that Duke's o.ffer o.f employment did no.t result fro.m 
info.rmatio.n o.f a co.nfidential nature. Acco.rdingly, Mr. Reed's acceptance o.fDuke's 
emplo.yment o.ffer Wo.uld no.t be in vio.latio.n o.f I.e. 4-2-6-6. 

B. Conflicts of Interest 

I.C. 4-2-6-9 pro.hibits Mr. Reed fro.m participating in any decisio.n o.r vo.te ifhe has 
kno.wledge that vario.US perso.ns may have a "financial interest" in the o.utco.me o.f the 
matter, including a Po.tential emplo.yer. In this case, Mr. Reed has an arrangement fo.r 
prospective emplo.yment with Duke. Acco.rdingly, Mr. Reed is prohibited fro.m 
participating in any decisio.n o.r vo.te during the remainder o.f his state emplo.yment in 
which Duke has a financial interest in the o.utco.me o.fthe matter. Mr. Reed indicates that 
he is aware o.f this provisio.n and has no.t participated in any decisio.n o.r vo.te affecting 
Duke since he became aware o.fthe pro.spective emplo.yment o.PPo.rtunity. To. the extent 
that Mr. Reed continues to. o.bserve this provisio.n and abstains fro.m participation in any 
decisio.n or vote affecting Duke, the Commission finds that Mr. Reed would not be in 
violation o.fLe. 4-2-6-9. 

C. Post-Employment 

I.C. 4-2-6-12 co.nsists of twO. separate limitations: a "cooling o.ft" perio.d and a particular 
matter restriction. The first prohibitio.n, commo.nly referred to. as the cooling o.ff period, 
Wo.uld prevent Mr. Reed fro.m accepting emplo.yment for 365 days fro.m the date that he 
leaves state go.vernment under vario.US circumstances. 

First, Mr. Reed would be prohibited fro.m accepting emplo.yment as a lobbyist fo.r the 
entirety of the ;::o.o.ling off perio.d. Based o.n the informatio.n provided, the Co.mmissio.n 
finds that this provisio.n do.es no.t apply to. Mr. Reed. Specifically, he indicates that he 
will no.t be required to. register as an executive branch lo.bbyist for at least one year after 
leaving state emplo.yment. 

Second, Mr. Reed would be prohibited fro.m accepting employment fro.m an emplo.yer 
with whom (1) he engaged in the nego.tiation o.r administratio.n o.f a contract o.n behalf of 
his state agency and (2) was in a positio.n to. make a discretio.nary decisio.n affecting the 

1 ___ . ______ _ 
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outcome of the negotiation or nature of the administration of the contract. In this case, 
Mr. Reed disclosed that INDOT has or has had contract(s) with Duke. As Commissioner 
ofINDOT, it would appear that Mr. Reed could meet the second prong of this restriction. 
Namely, that as the appointing authority ofthe agency, he is in a position to make a 
discretionary decision affecting the outcome of the negotiation or nature of the 
administration of a contract. However, the application of this restriction to Mr. Reed 
depends upon whether he engaged in the negotiation or administration of a contract on 
behalf of INDOT with Duke. Mr. Reed explains that while he was Commissioner for the 
agency, he was not personally involved with or engaged in the negotiation or 
administration of any contract with Duke on behalf of INDOT. Also, Tiffany Mulligan, 
Ethics Officer and Prequalification's Director for INDOT, and Mark Ahearn, Chief Legal 
Counsel and Deputy Commissioner for INDOT, testified and filed a written opinion with 
the Commission stating that Mr. Reed did not engage in the negotiation or administration 
of any contract( s) with Duke on behalf of INDOT, and instead, the negotiation and/or 
administration of such contract(s) occurred at lower levels. The Commission accordingly 
finds that Mr. Reed did not engage in the negotiation or administration of contracts on 
behalf of INDOT with Duke and this provision would therefore not apply to Mr. Reed. 

Third, Mr. Reed would be prohibited from accepting employment from an employer for 
whom he made a regulatory or licensing decision that directly applied to the employer or 
its parent or subsidiary. While Mr. Reed's last day of employment with the IURC was 
over a year ago, he maintained his status as a state employee. Consideration of the post­
employment rule is invoked when an employee leaves the state's employ, not when the 
employee moves from one agency to the next. Also, Loraine Seyfried, Deputy General 
Counsel and Ethics Officer for IURC testified and filed an opinion with the Commission 
that Mr. Reed was not in violation of this provision. Accordingly, the Commission finds 
that this provision would not be triggered by Mr. Reed's work at the IURC as he was 
neither a commissioner nor a voting member of the regulatory body that may have made 
license or permit decisions regarding Duke. 

Fourth, Mr. Reed would also be prohibited from accepting employment from an 
employer if the circumstances surrounding the hire suggest the employer's purpose is to 
influence him in his official capacity as a state employee. The Commission finds that 
none of the facts provided suggest that Duke's offer of employment to Mr. Reed was 
done in an attempt to influence him in his capacity as INDOT Commissioner or in his 
former capacity as Executive Director of the IURC. 

Finally, Mr. Reed may be subject to the Postemployment rule's "particular matter" 
prohibition in his potential employment. This restriction prevents him from working on 
any of the following twelve matters for an employer ifhe personally and substantially 
participated in the matter as a state employee: 1) an application, 2) a business transaction, 
3) a claim, 4) a contract, 5) a determination, 6) an enforcement proceeding, 7) an 
investigation, 8) a judicial proceeding, 9) a lawsuit, 10) a license, 11) an economic 
development project, or 12) a public works project. The particular matter restriction is 
not limited to 365 days but instead extends for the entire life of the matter at issue, which 
may be indefinite. Mr. Reed does not disclose any "particular matters" on which he may 
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have worked while employed with the State. To the extent that Mr. Reed's future 
employment activities with Duke would have the potential to implicate a "particular 
matter" as contemplated by I.C. 4-2-6-11, Mr. Reed should request advice for review 
prior to representing or assisting Duke with any "particular matter." 

CONCLUSION 

Subject to the foregoing analysis, Mr. Reed's intended employment with Duke would not be in 
violation of the State Code of Ethics, including I.C. 4-2-6-6, I.C. 4-2-6-9 and I.C. 4-2-6-11. 

Cynthia Carrasco 
Director 

"-----"""------
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leE l'1l L LE RLLP 
LEGAL COUNSEL 

June 3, 2010 

VIA HAND DELIVERY AND 
ELECTRONICTRANSMITTTAL 

Ms. Clare Kraegel Nuechterlein, Chair 
Indiana State Ethics Commission, 
150 West Market Street, Room 414 
Indianapolis, IN 46204 

RE: Requestfor aformal advisory opinion on LC. 4-2-6-11 

Dear Ms. Nuechterlein: 

WRITER'S DIRECT NUMBER: (317) 236-2325 
DIRECT FAX: (311) 592-4669 

INTERNET: Hany.Gonso@icemiller,com 

As counsel for Michael Reed, please accept this letter as a request to appear before the 
State Ethics Commission at its June 10, 2010 meeting to request a formal advisory opinion 
allowing Mr. Reed to accept a position as President of Duke Energy Indiana (Duke). Subject to 
the conditions described below, Mr. Reed knows of no conflict or circumstances that would 
preclude him from accepting the position of President of Duke under I.C. 4-2-6-11. 

As Commissioner of the Indiana Department of Transportation (INDOT) and former 
Executive Director of theTndiana Utility Regulatory Commission (IURC), Mr. Reed worked for 
the State of Indiana since 2006. In both of these positions, he had contact with Duke but no 
contact or interaction of the type described by the post-employment restrictions in I.C. 4-2-6-11. 
Both positions with the State of Indiana and the position with Duke have or will have substantial 
public exposure; therefore, in the best interest of all parties, Mr. Reed seeks conclusive proof in 
the form of a formal written advisory opinion to confirm that his potential employment as 
President of Duke would not violate the post-employment restriction in I.C. 4-2-6-11 before 
accepting the position. 

Duke is Indiana's largest electric supplier, providing electric service to approximately 
780,000 customers in sixty-nine of Indiana's ninety-two counties. As President of Duke, Mr. 
Reed will be providing strategic direction and overseeing its overall operations throughout 
Indiana. 

According to INDOT's Chief Legal Counsel and to the best ofMr. Reed's knowledge, the 
only contractual relationship INDOT has with Duke or with any utility (other than purchasing 
electricity for traffic signals, lights and buildings at the metered rate charged by the utility) is the 
requirement that INDOT reimburse utilities for their actual expenses when road construction 
forces a utility to move its facilities (for example its poles, lines, buried cable, and pipes). These 
relocations are both required and governed by Indiana and Federal statute, rules and regulations. 

One American Square I Suite 2900 I Indianapolis, IN 46282-0200 I P 317-236-2100 I F 317-236-2219 

INDIANAPOLIS I CHICAGO I DUPAGE COUNTY, ILLINOIS I WASHINGTON D,C. www.icemiller.com 
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Ms. Clare Kraegel Nuechterlein, Chair 
Indiana State Ethics Commission 
June 3, 2010 
Page 2 

INDOT's district project managers and INDOT's Utility Section negotiate the utility relocation 
agreements because of the detail involved in these agreements and the differences in every 
construction site. The deputy commissioner responsible for the Utility Section (Dave Holtz) 
provides the final INDOT signature for the relocation agreements. As head of the agency, these 
staffs ultimately report to Mr. Reed through the INDOT management chain of command, but he 
has not been involved personally with any particular contract INDOT has had with any utility, 
including Duke. 

Occasionally INDOT will issue a pennit to allow a utility to place its facilities in INDOT 
highway right of way. The INDOT staff closest to the actual right of way in question negotiates 
and executes these permits after consideration of traffic, safety, and other issues. An example 
might be an electric company needing to cross a highway with power lines. As with the 
relocation agreements, Mr. Reed has not negotiated, signed or made a decision with respect to a 
permit for any utility, including Duke. 

INDOT's Railroad Section currently is considering a petition from Duke for permits to 
allow the Edwardsport rail line to cross five local and one state road. Because INDOT regulates 
some 6,000 rail crossings in Indiana, Duke is required to obtain an INDOT permit to cross the 
roads in question in order to provide rail service to its Edwardsport facility. INDOT's Railroad 
Section is examining the crossings, line of sight, traffic patterns and counts, any safety issues and 
the need, if any, for crossing protection. INDOT's Railroad Section will make the determination 
and issue any crossing permit. Mr. Reed has not and will not participate in this permit decision. 

INDOT also works with Duke and other utilities on matters of general applicability. 
Representatives from Duke attend a monthly "Team Indiana" meeting (started by Commissioner 
Sharp) along with representatives from the highway construction, engineering consulting and 
design industries. The purpose of Team Indiana is to exchange policy suggestions and ideas 
between the industries that are instrumental in building Indiana highways and INDOT staff. 
Duke representatives also participated in the development ofINDOT's utility relocation rule, 105 
IAC 13; however, INDOT promulgated this rule prior to Mr. Reed's appointment as INDOT's 
Commissioner. 

Prior to serving at INDOT, Mr. Reed was the Executive Director of the IURC. There he 
directed a staff of some fifty members in supporting the five commissioners. He was neither a 
commissioner nor an administrative law judge. He had no cases assigned to him. He did not 
direct the assigmnent of cases, and Mr. Reed had no ability to conduct a hearing, make a decision 
or cast a vote affecting regulated activities of any utility before the IURC. 

It is Mr. Reed's understanding that he will not be violating LC. 4-2-6-11(b), the one year 
restriction on certain post-employment, by accepting the position with Duke. First, he will not 
be serving as an executive branch lobbyist for at least one year after leaving state employment. 
Given the nature of Duke's business and the scope of his responsibilities at Duke, Mr. Reed will 
not be required to register as an executive branch lobbyist under the Indiana Department of 
Administration's executive branch lobbying rules for the first year of employment with Duke. 
Second, as described herein, he has not been personally involved with or engaged in the 
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Ms. Clare Kraegel Nuechterlein, Chair 
Indiana State Ethics Commission 
June 3, 2010 
Page 3 

negotiation or administration of any contract with Duke on behalf of INDOT or the IURC. 
Third, as described herein, Mr. Reed has not made a regulatory or licensing decision that directly 
applied to Duke or a parent or subsidiary of Duke. 

Also, pursuant to I.e. 4-2-6-11(c), the particular matter restriction, Mr. Reed understands 
he cannot "represent or assist" Duke or others on a "particular matter" if he "personally or 
substantially" participated in the matter for the lifetime of that matter. To his knowledge, Mr. 
Reed has not "personally or substantially participated" in a "particular matter" of interest to Duke 
while with INDOT or while with the IURC. Should Duke have an interest in a particular matter 
that falls under this section that Mr. Reed is not now anticipating, he will recuse himself from 
representing or assisting Duke and others on the matter. 

Mr. Reed does not believe his potential employment or compensation with Duke violates 
I.C. 4-2-6-11(d). He had an extensive career with private utilities prior to entering into 
govermnent service in 2006 and believes anyone looking at his potential employment with Duke 
would understand his career makes him well qualified for the position with Duke. Furthermore, 
Mr. Reed believes no circumstances exist that would lead a reasonable person to believe that the 
employment or compensation is offered to influence him as INDOT Commissioner or in his 
former capacity as Executive Director of the IURC. 

Finally, Mr. Reed is aware of the conflict of interest provisions in I.C. 4-2-6-9 and 
appreciates his obligation not to participate in any decision or vote involving Duke while he is 
discussing potential employment with Duke. Mr. Reed has not participated in any decision or 
vote affecting Duke since he became aware of this opportunity, and will continue to avoid any 
such decision. 

Again, Mr. Reed respectfully requests an appearance before the Commission on June 10, 
2010 to discuss his potential employment with Duke in more detail and secure a formal written 
advisory opinion that his potential employment with Duke will not violate I.e. 4-2-6-11. To 
further assist the Commission, also submitted herewith are the letters of: (i) Mark Ahearn and 
Tiffany Mulligan of INDOT to you and (ii) Loraine Seyfried of the IURC to Mr. Reed, each 
dated June 3, 2010. Mr. Reed, Mr. Ahearn and Ms. Seyfried will be present at the hearing to 
answer any questions. Should you have any questions regarding this request, please contact the 
undersigned. Thank you for your consideration. 

HLG/eac 
Enclosures 

Very truly yours, 

ICE MILLER LLP 

I II /J.rv.-r 
H~L.Gonso 
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Page 4 

cc: Michael Reed 
David Thomas, Inspector General 
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Mark G. Ahearn, Chief Legal Counsel and Deputy Conunissioner, INDOT 
Tiffany Mulligan, Attorney/Ethics Officer, INDOT 
Loraine Seyfried, Deputy General Counsel, IURC 
Adam Arceneaux, Ice Miller LLP 
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INDIANA DEPARTMENT OF TRANSPORTATION 

June 3, 2010 

100 North Senate Avenue 
Room N758 
lndianapolis, Indiana 46204 

Ms. Clare Kraegel Nuechterlein, Chair 
Indiana State Ethics Commission 
150 West Market Street, Room 414 
Indianapolis, IN 46204 

PHONE: 1317) 233·3316 
FAX: 1317) 232·0268 Mitchell E. Daniels, Jr., Governor 

Michael W. Reed, Commissioner 

Dear Ms. Neuchlerlein and Members of the Indiana State Ethics Commission: 

You recently received a request from Commissioner Michael Reed of the Indiana Department of 
Transportation (lNDOT) for a formal advisory opinion on his post-employment opportunity with Duke 
Energy of Indiana (Duke). Commissioner Reed asked that we write to offer both facts and our 
professional opinions with respect to INDOT management, operations and structure in case they are 
helpful in evaluating Commissioner Reed's request. Sections Band C below provide general 
information about INDOT to give you an understanding of the size, responsibilities, and structure of 
INDOT. Sections D and E provide a summary of INDOT's involvement with utilities in general and 
with Duke specifically. Finally Section F provides our joint conclusion as to how these facts might 
apply to Commissioner Reed's post-employment opportunity. Of necessity some of the numbers 
cited in this letter are estimates or are rounded, but they are in no manner intended to be misleading. 
Should you need additional information or if we can clarify any of the information below, please 
contact one or both of us at the contacts listed below. 

A. Professional Historv and Status 

I, Mark Ahearn, have served as the Chief Legal Counsel and Deputy Commissioner for INDOT since 
January 18, 2005. Five INDOT departments report to me: Legal, Contract Administration, Economic 
Opportunity, Prequalifications and Internal Affairs/Audit - about 80 people. I was INDOT's first ethics 
officer in the Daniels' administration transferring those responsibilities to Tiffany Mulligan in June of 
2007. 

I, Tiffany Mulligan, have served as an Attorney with INDOT since August of 2006. I have assisted 
with ethics matters since starting with INDOT and have been designated as the ethics officer since 
June of 2007. 

www.in.gov/dotl 
An Equal Opportunity Employer 
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B. INDOT 

Employees: INDOT has approximately 4,000 employees (payroll of approximately 
$220,000,000) in some 260 separate buildings in six geographical districts (Vincennes, 
Greenfield, Seymour, Fort Wayne, LaPorte and Crawfordsville). In addition to these 
260 buildings, INDOT has another 600 buildings, such as salt domes, storage facilities, 
rest stops, radio buildings and other facilities. The nature of INDOT work requires that 
in most cases employees need to be located near the roads they service and have first­
hand knowledge of the conditions under which their decisions are made. 

Construction/Maintenance: INDOT spends almost $1,000,000,000 per year designing, 
constructing and repairing approximately 12,000 centerline miles of Indiana roads 
through some 400 construction contracts and approximately 300 consultant agreements 
(design/engineering and other professional services). In addition, INDOT purchases 
and applies some 275,000 tons of salt anq chemicals per year in winter operations. 

Permits: INDOT issues literally thousands of permits every year for billboards, 
driveways, railroad crossings, rights of way, and airports. The INDOT department 
reviewing and making decisions on permit applications depends on the type of and 
often the location of the permit. 

Right of Way: Each year INDOT acquires approximately 1500 parcels of land for 
highway construction. In almost 95% of these acquisitions, the seller and INDOT come 
to agreement on price and timing and enter into an agreement to effectuate the transfer. 
Approximately 5% become involved in condemnation. Although INDOT commissioners 
are aware of the INDOT land acquisition process as one of the many INDOT functions, 
a commissioner is only rarely, if ever, involved in a land acquisition decision. 

C. INDOT Management Structure/Delegations/Commissioner Responsibilities. 

Commissioner Reed has eight deputy commissioners, who are direct reports, in the 
following areas: 

- Design, Project Management and Technical Support . 
- Operations (the six District Deputy Commissioners report to Operations) 
- Chief of Staff 
- Major Programs Management 
- Planning, Asset Management and Research and Development 
- Finance 
- Legal 
- Human Resources 

All commissioners delegate responsibility for executing the great majority of INDOT 
work to their deputies, who in turn and in degree delegate to directors and managers. 
This puts the technical elements of the work at the technical level. 
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For example, design experts develop and oversee design work; construction experts 
manage construction; airport and railroad staff inspects and issue permits with respect 
to airports and rail, and so forth. 

D. Utilities 

INDOT enters into transactions with utilities, in only two circumstances: 

1. Relocation. INDOT often is forced to require a utility to move its facilities (lines, 
poles, pipes, cable, etc.) as part of INDOT road construction. INDOT reimburses 
utilities for their out of pocket costs incurred in moving their facilities, 105 lAC 13 
establishes the procedure by which INDOT, utilities and construction companies must 
plan, negotiate and execute utility relocation. Other federal and state laws apply to 
utility reimbursements also. 

2. INDOT Right of WayPermit. On occasion, a utility will need to cross a state 
highway, This crossing requires a permit from INDOT. 

INDOT negotiates relocation agreements and right of way permits at the District and the 
project engineer levels. The INDOT District Offices execute right of way permits, The 
deputy commissioner (currently David Holtz) responsible for INDOT's Utility Section is 
the final signature on relocation agreements. 

In the event a utility refuses to cooperate and move its facilities, a commissioner could 
issue an order demanding the utility to move. In the case of a recalCitrant utility, INDOT 
would need to go to court to enforce the order. Commissioner Reed has never issued 
such an order nor has either of his predecessors in this Administration, Commissioner 
Browning or Commissioner Sharp. We have no knowledge of any of the last three 
commissioners, Mike Reed included, even participating (negotiating or administering) in 
a utility relocation agreement. 

INDOT certainly has entered into relocation agreements with Duke as it has with most 
other utilities in the State; however, we know of no Duke relocation agreement that ever 
got to Commissioner Reed's desk, much less required his negotiation or administrative 
efforts. 

E. One Duke Energy Matter. 

Duke has applied to INDOT for permits to allow trains to cross six roads in Knox 
County to service Duke's Edwardsport power generation facility. INDOT's Railroad 
Section is currently reviewing this application. INDOT is responsible by statute for more 
than 6,000 rail crossings. The technical analysis (traffic, line of sight, number of 
crossings blocked, train and vehicle speeds, need, if any, for crossing protection, etc,) is 
all conducted by Mike Riley in INDOT's Railroad Section, Like any other railroad permit, 
Mr. Riley will either deny or grant (and sign) the permit. Mr. Riley reports to Jeff 
Spalding, who reports to Joe Gustin, who reports to Commissioner Reed. Three 
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management levels below the Commissioner make and execute the permit decision. 
We have no reason to believe that Commissioner Reed has or will ever be involved in 
this decision. 

F. Conclusion: 

Due to the size, amount of activity and complexity of INDOT, it is reasonable and even 
praCtical that INDOT staff would make many decisions, execute many contracts, and 
issue or deny many permits every day, and Commissioner Reed (or any commissioner) 
could be completely unaware of and completely removed from any aspect of those 
activities. 

With respect to Commissioner Reed's involvement in any particular matter related to 
Duke, we have no knowledge and no reason to think he was involved in any manner in 
a particular matter that Duke might be interested in. II is more likely he would not even 
know of a decision specifically pertaining to Duke - or any other specific utility. 
Upon learning of Comrnissioner Reed's employment discussions with Duke, we both 
counseled him to avoid any participation with a Duke matter before INDOT; however, 
we have no reason to believe adecision involving Duke would get tothe Commissioner 
and still believe the possibility of such a decision reaching his desk is remote. 
We appreciate your consideration of this information with regard to Commissioner 
Reed's request. . 

~~ 
Mark G. Ahearn, 
Chief Legal Counsel and Deputy Commissioner 
Indiana Department of Transportation 
100 N. Senate Avenue, Room N758 
Indianapolis, IN 46204-2216 
Email: mahearn@indotin.gov 
Phone: 317-232-5012 
Fax: 317-232-0238 

;7ifl/;//Jr a ~ 
Tiffany M. Mulligan '--=-V'O ~ 
Attorney, Ethics Officer, and Prequalification's Director 
Indiana Department of Transportation 
100 N. Senate Avenue, Room N700 
Indianapolis, IN 46204-2216 
Email: tmulligan@indot.in.gov 
Phone: 317-233-3428 
Fax: 317-233-1481 
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Cc: David Thomas; Inspector General 
Cynthia Carrasco; Director, State Ethics Commission 
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Jun, 3. 2010 1 :43PM 

STATE o INDIANA 

INDIANA UTILITY REGULATORY COMMISSION 
10J WEST WASHINGTON STREET, Slim ISOO EAST 

lNDlANAl'OUS, INDIANA 46204-3407 

Mr. Mike Reed 
72 Forest Hollow Drive 
Cicero, IN 46034 

Re: State Ethics Requirements 

Dear Mr. Reed, 

No,1313 p, 2 

http://www.in.gov/iurc 
Office: (317) 232-2701 
Facsimile: (317) 232-6758 

June 3, 2010 

This letter is to follow-up on our earlier conversation ooncerning your possible departure 
from state employment and the applicability of any requirements of the State Ethics Code baBed 
upon your past employment as Executive Director for Technical Operations with the Indiana 
Utility Regulatory Commission ("IURC"). It is my understanding that you are considering 
pOSSIble employment with an Indiana regulated utility. 

As we discussed, Ind. Code § 4-2-6-11 sets forth certain post-employment restrictions. 
Three of these restrictions apply for a period of one (1) year "after the date on which the former 
state .. ,employee ceases to be a state .. , employee," Ind, Code § 4-2-6-11(b). While I understand 
that it has been mOre than one year since you were employed with the IURC (I. e., you left the 
IURC in February 2009), I considered the applicability of these post-employment restrictions 
without regard to this one-year waiting period. In addition, my review of the applicable state 
ethics requirements is limited to your employment at the lURC and does not consider any 
subsequent employment. 

As set forth further below, I do not believe that your acceptance of the prospective 
employment would violate the State Ethics Code based upon your past employment as Executive 
Director of the IURC. Consequently, no waiver from the application of the state's ethics 
requirements would be necessary from the lURC. However, you may seek conclusive proof that 
acceptance of the prospective employment would not violate the State Ethics Code by requesting 
a written advisory opinion from the Ethics Commission in accordance with Ind. Code § 4-2-6-
11(e). 

Ind. Code § 4-2-6-1 I (b) generally provides for a one-year waiting period before a state 
employee may accept employment or receive compensation; 

1. as a lobbyist; 
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2. from any employer with whom you negotiated Or adnrinistered a contract on 
behalf of the State and was in a position to make a discretionary decision 
affecting the outcome of the negotiation or the nature of the administration of 
the Contract; or 

3. from any employer for Whom you made a regulatory or licensing decision that 
directly applied to the employer or to a parent or subsidiary of the employer. 

It is my understanding that the employment you are conSidering; does not involve 
employment as a lobbyist and therefore, the first restriction would not be an issue. With regard 
to the second restriction, I understand that you neither negotiated nor administered a contract 
with your prospective employer while at the IURC. I have also reviewed our agency records and 
could find no contract between the lURC and your prospective employer. Finally, as Executive 
Director at the IURC, you were responsible for the general oversight of the Technical Divisions 
and interfacing with the regulated community within the limitations of the Commission's ex ' 
parte rules. Pursuant to Ind. Code § 8-1-1 et seq., the five member Commission is the governing 
and decision making body of the TIJRC. It is these five voting Commission members, not 
Commission employees, who are statutorily required to decide all matters brought before the 
Commission. Ind. Code § 8-1-1-5(a). While the Commission staff serves to provide technical 
and legal advice to the Commission, it is a quorum vote of the Commissioners that constitutes a 
decision of the Commission. Therefore, as you were not a Conmrissioner, you were incapable of 
making any regulatory or licensing decisions while at the TIJRC. This conclusion is supported by 

. an Informal Advisory Opinion of the Office ofInspector General that the lURe received on May 
22, 2007 addreSSing the applicability of this provision and finding that only the Commission, and 
not its staff members, can make a regulatory or licensing decision. 

We also discussed that the State Ethics Code includes other post-employment restrictions 
for which there is no particular waiting period. First, Ind. Code § 4-2-6-II(c) provides that a 
former state employee may not represent or assist an employer or any person in a "particular 
matter" on which the employee worked while employed by the state if he personally and 
substantially partiCipated in the matter as a state' employee, even if he were to receive no 
compensation for the representation or assistance. A ''particular matter," as applied to the TIJRC, 
would include any docketed proceeding. As Executive Director, it is my understanding that you 
were never assigned to any specific proceeding before the TIJRC and had no direct responsibility 
with respect to individual proceedings. It is further my understanding that because your position 
required general oversight of the Technical Divisions, whose members were specifically 
assigned to cases, your participation on individual proceedings, if any, including those related to 
your prospective employer, was extremely limited. However, to the extent you believe you may 
have "personally and substantially" participated in a matter before the Commission involving 
your prospective employer, you should take all necessary steps to appropriately screen yourself 
from further participation in those matters that may remain pending before the Commission, 
which based upon my review consist of only three proceedings., 

Second, Ind. Code § 4-2-6-11(d) provides that a fotmer state employee may not accept 
'employment or receive compensation from an employer if the circumstances surrounding the 
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employment or compensation would lead a reasonable person to believe that: (1) employment; or 
(2) compensation is given or had been offered for the pnrpose of influencing the perfonnance of 
his duties or responsibilities while a state employee. As you are nO longer an employee of the 
lURC, and haven't been for some time, I do not believe this provision would be applicable with 
respect to your prior employment at the lURC. 

Finally, Ind. Code § 4-2-6-6 prohibits, among other things, a former state employee from 
accepting compensation "from any employment, transaction, or investment which was entered 
into or made as a result of material information of a confidential nature." I am' not aware of any 
information that would suggest your prospective employment would violate this statute. 
However, you should be aware that you are under a continuing obligation to not disclose any 
confidential information to your prospective employer which was obtained during the course of 
your employment with the lURC. 

, I hope this information is helpful and if you should have any further questions, please do 
not hesitate to call me. 

Sincerely, 

~ 
, Loraine L. Seyfried 

Deputy General Counsel 
IURC Ethics Officer 

cc: David Lort Hardy, Chairman 
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Public Meeting 

June 8, 2010 (10:02 am) 

Verbatim 

 

Members present were Clare Kraegel Nuechterlein, Chairperson; Priscilla D. Keith, and James 

N. Clevenger. 

 

Staff present were David O. Thomas, Inspector General; Cyndi Carrasco, Director, State Ethics 

Commission; Darrell Boehmer, Director of Field Investigations; Kristi Shute, Staff Attorney; 

Todd Shumaker, Staff Attorney; and Joann Flynn, Program Coordinator, Office of Inspector 

General. 

 

Others present were Michael Reed, Commissioner, Department of Transportation; Mark Ahearn, 

Chief Legal Counsel and Deputy Commissioner, Department of Transportation; Tiffany 

Mulligan, Attorney/Prequalification’s Director/Ethics Officer, Department of Transportation; 

Loraine Seyfried, Deputy General Counsel/Ethics Officer, Utility Regulatory Commission; 

Harry Gonso, Attorney for Michael Reed, Ice Miller, LLP; Adam Arceneaux, Attorney for 

Michael Reed, Ice Miller, LLP; and Adam VanOsdol, Reporter 

 

Call to Order/Adoption of the Agenda 

Nuechterlein:  Okay, the June 8
th

, 2010 meeting of the State Ethics Commission will come to 

order. Good morning everybody.  I’d like first to thank my fellow commissioners for 

accommodating my schedule. I’m the reason the meeting is today rather than our usually 

scheduled meeting which would have been Thursday this week.  So thank you both.  Second our 

first item on our agenda is the adoption of the agenda which has been previously submitted to us.  

We adopt that by acclimation. 

 

Clevenger: I thought there were revisions. 

 

Carrasco:  Madam Chair, there . . .   

 

Nuechterlein:  Oh, there are revisions, yes, I’m sorry. 

 

Carrasco:  Madam Chair, there are a couple of revisions to the agenda. The first revision being 

that the request from the former Commissioner of the Department of Workforce has withdrawn. 

 

Nuechterlein:  Okay. 

 

Carrasco:  The second being that the two public hearings that were scheduled for the agenda 

have been continued to July. 

 

Nuechterlein:  Okay, thank you and with those changes is there a motion to adopt the agenda as 

amended. 

 

Keith:  I make the motion. 
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Clevenger:  Second. 

 

Approval of Minutes-April Meeting 

Nuechterlein:  Okay, all those in favor signify by saying aye (3-0).  Opposed, that carries.  

Second item on the agenda is the approval of the minutes of our April 8
th

, 2010 meeting.  Those 

have been submitted to us electronically for our review. 

 

Clevenger:  I reviewed those minutes and found them in order and would move for approval. 

 

Keith: I’ll second that. 

 

Nuechterlein:  Okay.  All those in favor of the approval of the minutes as submitted of the April 

8
th

, 2010 meeting signify by saying aye (3-0).  Opposed, that carries.   

 

Request for Formal Advisory Opinion 

10-I-5, Michael Reed, Commission 

Department of Transportation 

Nuechterlein:  Next we have a request for a formal advisory opinion presented by Michael Reed 

who is the Commissioner of the Department of Transportation.  He is represented by Mr. Harry 

Gonso.  Would you gentlemen please approach? 

 

Gonso: Good morning and thank you.  My name is Harry Gonso and beside me here is Michael 

Reed the Commissioner of INDOT, and one of my law partners Adam Arceneaux.  Also in the 

audience that we will briefly call upon are representatives of IURC, Lorraine Seyfried and 

Tiffany Mulligan and Mark Ahearn.  Both Loraine and Tiffany are the Chief Ethics Officers of 

their two respective agencies. 

 

Nuechterlein:  Thank you Mr. Gonso.  Before we begin testimony, Miss Flynn would you swear 

the witnesses in please? 

 

Flynn:  Raise your right hands please.  Do you swear or affirm that the testimony you are about 

to give is the truth, the whole truth and nothing but the truth? 

 

Reed, Mulligan, Ahearn, Seyfried:  I do. 

 

Nuechterlein:  Good, thank you.  Okay. 

 

Gonso:  We assumed that you have had an opportunity to review the rather thick filing that Mr. 

Reed has made.  In a few minutes, we will call upon the four authors of the documents that we 

have sent to you in advance of this hearing, be called very briefly to verify the facts set forth in 

those, in those documents.  We made this extensive filing to you for several reasons. First, this 

hearing involves two very complex agencies of state government, the IURC and INDOT.  That 

each has their very own unique way of doing business and we thought it was important for you to 

have that kind of background.  Secondly, Mr. Reed is considering employment with Duke 
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Energy in a significant position.  And Duke has and will in the future have business relations 

with both IURC and INDOT.  Obviously with INDOT to much lesser degree than it will in the 

future with the IURC.  Thirdly, Mr. Reed has played a very clear role in his capacity as executive 

director of the IURC over fifteen months ago and now as commissioner of INDOT.  And then 

finally as Mr. Reed said in my letter that I said on his behalf it’s in the interest of everybody to 

make sure that this post-employment decision with respect to Duke is fairly and openly 

considered by this Commission.  We of course feel that the result is clear and obvious.  It’s 

supported by the two officers of the Ethics Officers of the two agencies that have been trained by 

your staff by the way that there is no conflict or set of circumstances that would preclude Mr. 

Reed from employment under the post-employment statute and the regulations.  Quite simply at 

the IURC Mr. Reed was the executive director and not a commissioner and I did not therefore 

have any power or authority to decide anything with respect to any utility including obviously 

Duke.  Moreover his work there was concluded over fifteen months ago.  With respect to INDOT 

his most current position the contracts and contacts between Duke and the INDOT agency are for 

limited to utility relocations when they’re building a road or permits similarly when they’re 

doing construction.  All of which are handled on a very routine basis at several levels below the 

Commissioner’s Office.  And in any event Mr. Reed has had no contact with Duke on those 

matters.  I would now like to ask Mr. Arceneaux to introduce the witnesses in their factual 

presentations. 

 

Nuechterlein:  Thank you. 

 

Arceneaux:  May it please the Commission, Adam Arceneaux of Ice Miller on behalf of the 

petitioner Michael Reed.  We call our first witness Loraine Seyfried.  Miss Seyfried would you 

please state your name for the record? 

 

Seyfried:  Loraine Seyfried. 

 

Arceneaux:  And where are you employed? 

 

Seyfried:  With the Indiana Utility Regulatory Commission. 

 

Arceneaux:  And what is your position there? 

 

Seyfried:  I am Deputy General Counsel and Administrative Law Judge. 

 

Arceneaux:  And you’ve been asked to do an investigation (inaudible) with respect to Mr. Reed’s 

prospective employment. 

 

Seyfried: Yes, I have as my position as the agency’s Ethics Officer. 

 

Arceneaux:  I’m going to hand you (inaudible). 

 

Nuechterlein:  Please. 
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Keith:  Thank you. 

 

Arceneaux:  (inaudible). 

 

Seyfried:  Petitioner’s Exhibit One is my letter of June 3
rd

 2010 to Mr. Michael Reed concerning 

my review of the issues posed by his prospective employment. 

 

Arceneaux:  And what solution did you come to as a result of your investigation (inaudible)? 

 

Seyfried:  As set forth in my letter, I don’t believe that he is precluded from moving on and 

accepting that employment under the . . . and would not violate the ethics code. 

 

Arceneaux:  And if you were asked to testify as to all of the facts and details that are contained in 

Exhibit One, would your testimony be the same as it is contained in this Exhibit? 

 

Seyfried:  Yes, it would. 

 

Arceneaux:  We move to admit Exhibit One into evidence, please. 

 

Nuechterlein:  Yes. 

 

Arceneaux:  I have no further questions but you are available to answer any questions the 

Commission might have (inaudible) now or later in this proceeding? 

 

Seyfried:  Yes I am. 

 

Nuechterlein:  I have a question for you Miss Seyfried.  First thank you for appearing today and 

your letter has been very helpful for our analysis.  Would you briefly . . . Mr. Reed was executive 

director of the Commission, correct? 

 

Seyfried:  Correct. 

 

Nuechterlein:  Would you briefly describe the duties in that position? 

 

Seyfried:  In that position he would oversee the technical staff of the Commission.  The technical 

staff consists of several divisions, the electric, the gas, the water sewer.  He did not oversee the 

telecommunications until later after he was at the agency for a little while oversaw that division 

as well.  But he would oversee those technical divisions and did the technical divisions reviewed 

the proceedings and filings that were received by the Commission. 

 

Nuechterlein:  Okay, thank you.   

 

Clevenger:  Did he have contact with the Duke representatives in his position? 

 

Seyfried:  He did have contact with Duke representatives, yes. 
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Clevenger:  Okay.  And is there anything that you’ve observed Mr. Reed’s contact with those 

Duke representatives that would cause you concern that is offered position may have been 

because of favorable treatment by him in his capacity with the IURC while doing with Duke? 

 

Seyfried:  No, I do not believe so.   

 

Nuechterlein:  Any further questions? 

 

Clevenger:  I don’t think I have anything further right now. 

 

Keith:  No. 

 

Nuechterlein:  Okay.  Thank you. 

 

Seyfried:  You’re welcome. 

 

Arceneaux:  Thank you.  We next call Mark Ahearn.  Mr. Ahearn would you please state your 

name for the record? 

 

Ahearn:  I’m Mark Ahearn. 

 

Arceneaux:  And where are you employed sir? 

 

Ahearn:  I’m the Chief Legal Counsel and Deputy Commissioner for the Indiana Department of 

Transportation.  And I would add in addition the Divisions of contract administration, internal 

affairs and audit and prequalification for contractors also report to me. 

 

Arceneaux:  Mr. Ahearn, (inaudible) have occasion to investigate (inaudible) Mr. Reed’s 

prospective employment? 

 

Ahearn:  Yes, I have. 

 

Arceneaux:  Mr. Ahearn (inaudible) Petitioner’s Exhibit Two. 

 

Keith:  Thank you. 

 

Clevenger: Thank you. 

 

Arceneaux:  Mr. Ahearn would you identify what Petitioner’s Exhibit Two is? 

 

Ahearn:  Absolutely.  It’s a letter from Tiffany Mulligan who is our Ethics Officer and me to the 

Ethics Commission explaining the nature of the operation of INDOT as it reflects and pertains to 

Commissioner Reed in the matters before us today. 
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Arceneaux:  And does this letter contain your conclusion or opinion to Mr. Reed’s prospective 

employment? 

 

Ahearn:  It does.   

 

Arceneaux:  And what is that opinion (inaudible)? 

 

Ahearn:  The opinion is, my opinion I assume Miss Mulligan’s too but she can say for herself, is 

that there was nothing in the management structure or in the personal contact of the 

Commissioner with Duke Energy that would give rise to a conflict under the post-employment 

rule or statute. 

 

Arceneaux:  And Mr. Ahearn if you were asked to testify today under oath as to all the details, 

the facts and conclusions contained in Exhibit Two would your testimony be the same as 

contained therein? 

 

Ahearn:  Absolutely, absolutely. 

 

Arceneaux:  We move to admit Exhibit Two. 

 

Nuechterlein:  It is admitted, thank you. 

 

Arceneaux:  And Mr. Ahearn are you available for any questions that the Commission might 

have? 

 

Ahearn: Certainly. 

 

Nuechterlein:  Good morning, Mr. Ahearn, thank you for coming over today and for your letter.  

It’s been helpful to us in our analysis. 

 

Ahearn:  Thank you. 

 

Nuechterlein:  I have the same question for you that I had for Miss Seyfried.  Would you 

generally describe Mr. Reed’s duties as Commissioner of INDOT? 

 

Ahearn:  It’s an agency with 4,000 employees. And the Commissioner, Mr. Reed is the third 

commissioner that I’ve had the honor to serve in this capacity in this administration.  The 

Commissioner provides strategic direction for the agency.  The Commissioner’s responsibility is 

to be sure the agency is staffed to have execute against the plan and the goals is to prioritize 

projects around the state road, projects mainly. But there are also other responsibilities that 

INDOT has relating to transportation.  It’s responsibility for the budget of the agency.  We have 

a CFO but at the end of the day it’s the Commissioner that makes the decisions about the budget.  

It’s (inaudible) the General Assembly and the Governor’s Office.  It’s a CEO position. 
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Nuechterlein:  In the capacity, is the Commissioner ever the signatory to any of the contracts that 

INDOT has, for example, Duke Energy? 

 

Ahearn:  No, I have no knowledge that that would ever happen.  And whether that has happened 

or that there is even a structure that that gets to the Commissioner. 

 

Nuechterlein:  So those are all signed off on at a level lower than the Commissioner, is that 

correct? 

 

Ahearn:  Yes, that’s correct. 

 

Nuechterlein:  Thank you. 

 

Clevenger:  Kind of the same question I asked before you haven’t observed anything that would 

even have an appearance that his offered position is a result of favorable treatment of him as an 

INDOT commissioner with Duke Energy? 

 

Ahearn:  No, I have not. 

 

Clevenger:  Are you familiar with the project that Duke has in I think it’s in Knox County where 

they’re asking for some I guess some permits are you familiar with that? 

 

Ahearn:  I’m mildly familiar.  I haven’t touched it in the last two weeks. 

 

Clevenger: What contact did Mr. Reed had or (inaudible) has he observed that, followed that has 

he had anything to do with that?  I mean it seems like that was something that was of some 

concern to folks? 

 

Ahearn:  I don’t believe he has.  I have no way of . . . let me say this, to my knowledge he has no 

contact with them nor is there anything in the structure that would cause that to get to him.  

When he informed me that he was talking with Duke I raised this issue with him and said you 

need to stay away from it.  And he raised it in a context of I hear they’re looking for a permit in 

southern Indiana.  (Inaudible) realize it’s hearsay and you can follow up with him if you’d like.  

And I said well it’s actually six permits.  He had no knowledge of the details of what it was 

about or why. 

 

Clevenger:  INDOT huge, deals with utilities all the time so it’s not unlikely that he would not 

know the particulars of that? 

 

Ahearn:  That’s correct. 

 

Clevenger:  I don’t think I have anything else. 

 

Nuechterlein: Thank you Mr. Ahearn. 
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Ahearn:  Thank you. 

 

Arceneaux:  I call Tiffany Mulligan.  Good morning.  Please state your full name for the record. 

 

Mulligan:  Tiffany Mulligan. 

 

Arceneaux:  And where are you employed? 

 

Mulligan:  The Indiana Department of Transportation. 

 

Arceneaux:  What is your position with the Indiana Department of Transportation? 

 

Mulligan:  I’m the staff attorney, ethics officer and pre-qualifications director. 

 

Arceneaux: You have before you what’s been admitted as Exhibit Two, are you the co-author of 

that document? 

 

Mulligan:  Yes, I am. 

 

Arceneaux:  And if you were asked to testify under oath today as to the details contained in that 

letter would your testimony be the same as contained therein? 

 

Mulligan:  Yes, it would. 

 

Arceneaux:  And are you available for any questions that the Commission might have of you? 

 

Mulligan:  Yes, of course. 

 

Nuechterlein:  Good morning Miss Mulligan. 

 

Mulligan:  Good morning. 

 

Nuechterlein:  Thank you for coming over today to speak with us.  I have a somewhat related 

question.  In your capacity as ethics officer do you see any of the Commissioner’s duties 

conflicting with the potential position that Mr. Reed is seeking? 

 

Mulligan:  No, I don’t.  It’s been stated by others any of the decisions that have been made 

related to Duke while Commissioner Reed has been with INDOT to my knowledge, all of those 

decisions have been made at much lower levels than the Commissioner.  And as Mr. Ahearn 

stated it’s unlikely that those issues would even come to the Commissioner’s level. 

 

Nuechterlein:  Do you see any of the before described duties of the Commissioner is conflicting 

with the position that Mr. Reed is seeking? 

 

Mulligan:  No. 

Exhibit CAC-KLO-24



9 

 

 

Nuechterlein:  Okay, good, thank you. 

 

Arceneaux:  Thank you.  We next call Mr. Reed.  Mr. Reed please state your full name for the 

record. 

 

Reed:  Michael W. Reed. 

 

Arceneaux:  And Mr. Reed have you prepared some remarks for the Commission today? 

 

Reed: I have. 

 

Arceneaux:  Please proceed. 

 

Reed:  Thank you.  Well good morning and thank you for allowing me the opportunity to speak 

today.  As I thought about this yesterday, I decided to pen myself, in my words, to try to bring 

some clarification as to what brought me to this point and I think that would be, I think of 

interest to you.  But more important I’m here to seek your opinion.  I really do want it and this is 

important to me.  I think it’s important for the transaction that I’m contemplating.  The 

employment opportunity I am considering is the next step in my career journey that has taken me 

through nearly every aspect of the public utility sector dating to 1968.  That’s right 1968.  And if 

you’ll indulge me for just for a moment I’d like to comment on a couple of those.  I’m the son of 

and my father was an executive from the largest water utility holding company in the nation.  He 

devoted his entire career to utility regulation matters.  I subsequently work for a water utility 

through my entire four years of under-graduate school anticipating going to work for Richmond 

Waterworks Corporation at that time.  My under-graduate degree in business at IU; I have a 

major in public utility, economics, finance, and management.  I have a graduate degree in 

finance at Ball State completing the equivalent of a master’s thesis devoted to Indiana public 

utility regulation.  My career span thirty-one years in the telephone industry.  I retired in 2004.  

Among other leadership positions I was the senior operations executive for the state of Indiana, 

the southern half of Texas and Kentucky at different times over a fifteen year period.  It’s worth 

noting that the job responsibilities for these three states I just mentioned were in some ways more 

substantial than the position I contemplate at Duke Energy.  I return to the workforce post 

retirement as the executive director of Technical Services from the IURC in September 2006.  

It’s worth noting that this was a newly created position by Chairman Hardy and the other four 

Commissioners.  And I was charged with managing a diverse group of very educated and highly 

technical accountants, economists, engineers, etc. who produced a technical and business 

analysis for the five IURC Commissioners so that they can make sound conclusions and rulings.  

More particularly I was asked to organize, develop, train, motivate, hire, and fire this group of 

employees resulting in a quality of a product that all five commissioners did not have when they 

hired me and sought.  That was background and that’s what I attempted to do over the course of 

the two years.  In February 2009, Governor Daniels asked me to take over INDOT.  As you may 

know I had no prior transportation experience.  What I did have was thirty-five years of senior 

level experience at managing very large and diverse organizations with multi-million dollar 

budgets and very, very complex processes.  I took the job only because I was asked to serve by 

Exhibit CAC-KLO-24



10 

 

our Governor.  I had planned to serve out his term and to do the best job I knew how to execute 

his vision for Indiana highways and other transportation needs.  In my tenure I’m happy to say 

we have accomplished a lot already.  In late March 2010, I learned that Duke Energy state 

president position may become vacant through mutual friends, former colleagues.  You may not 

know this but Duke Energy is held in very high regard in the energy sector nationally.  They are 

the forefront of technology, renewable energy development, carbon emissions reduction, energy 

efficiency to name a few.  This seemed like a very exciting and professionally fulfilling 

opportunity for someone with my extensive background in public utility management.  In all 

honestly there are one of only two or three public utility firms in Indiana that I would consider 

seeking employment.  After some thought I told my wife what I’m going . . . I’m going to 

inquiry of this job and see if I can be a candidate.  I pursued Duke that did not pursued me.  Over 

the next several weeks, I exchanged resumes and other information.  I was asked to come to 

Charlotte to meet with many of their senior team over a two-day period of seven or eight 

interviews with their senior leaders in late April.  I was told at that time before I’m even walking 

in the door there were already at least four serious candidates two of them internal.  I was invited 

back much to my surprise in early May to meet with their General Counsel, President, and CEO.  

Shortly after these interviews I was made attentive offer to Duke . . . to join Duke as their state 

president in Indiana conditional on successful completion of background checks and drug 

screening.  The latter was completed last week resulting in a formal written offer of employment 

that I received just a few days ago.  I have not signed and returned it and will not until I receive 

this Commission’s opinion and approval.  The Duke job will be the last job of my career.  I’m 

fifty-nine years old.  I plan to work five to ten more years and retire in the home my wife and I 

just completed a year ago in Cicero, Indiana.  Hopefully once I finally retire the state will invite 

back again, hopefully on a voluntary basis.  I thank you for your time. 

 

Nuechterlein:  Thank you.   

 

Arceneaux:  Unless there are any questions from the Commission, I would then defer to my 

partner for some closing remarks.   

 

Gonso:  We of course would welcome any questions that you may have of Commissioner Reed 

at this time.  Otherwise we’re prepared to rest.   

 

Clevenger: I’ve asked the others sort of the same question and I’ll ask you the same thing.  

You’re probably in the best position to know whether or not you had contact with those at Duke 

Energy that may consider your position as Commissioner at INDOT or even before as the 

Executive Director at IURC as providing favorable decisions. 

 

Reed:  Sure. 

 

Clevenger:  In exchange an offer to Duke.  And it sounds like that’s not the case but I guess if 

you would still confirm. 

 

Reed:  Certainly, yeah.  And I’d like to elaborate if I may not to belabor the issue but within the 

IURC rules and regs and their ex parte laws any docket that goes through the Commission thirty 
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days before it’s filed and thirty days after its signed off and approved by three of five 

commissioners no discussion can occur on any case with any party that’s party to the process 

without public, publicly notifying it and providing all that have a prospective and a view and are 

part of the case to be heard and to hear.  So in that regard the Commission is so limited in terms 

of having any discussion frankly with anyone even my staff.  My staff were assigned to me . . . 

these are men and women who are incredibly bright.  These are depreciation analysts and these 

are engineering analysts and these men and women forgot more about this stuff than I do.  So I 

wouldn’t have known what to ask them.  I wasn’t assigned to any case because there was no 

need for me to be assigned to a case.  And they provided data. And so it just . . . it had no context 

for me to have information that would be relevant to any utility and based on the ex parte rules 

they couldn’t ask other than public forum any way.  I was probably the least informed and I hate 

to say that as a supervisor to what was going on there until it got to the hearing process.  And 

then you begin to . . . I’ll call it adjudicate it, I’m not a lawyer but you begin to in a public setting 

discussed the merits of the case and I would sit and listen to that because as you can tell now that 

I’m kind of a utility geek.  Thirty-five years of experience that stuff kind of interested me so I 

would . . . that was a learning experience for me but I was really a student in that regard.  And I 

apologize for a long answer but that’s kind of how it works.  I have nothing that any of them 

would have any value or utility from I guarantee you.  Did I answer your question sir? 

 

Clevenger:  You did and I appreciate the answer. 

 

Reed:  I’m sorry it was so long. 

 

Clevenger:  I appreciate you coming before us today and asking for this . . .  

 

Reed:  I wouldn’t have it any other way. 

 

Clevenger:  I think it’s terrific that you did. 

 

Reed: It’s important for my prospective employer as much as it is for myself, my agency. 

 

Clevenger:  I know Mr. Gonso has a closing statement and you’re paying for it but as far as I’m 

concerned . . . .  

 

Nuechterlein:  (inaudible). 

 

Clevenger:  Do you have something? 

 

Nuechterlein:  I just have one short question too and again I express the thanks of the 

Commission for coming before us and also for the background materials.  It’s very helpful for 

our analysis to have things presented as well as they have been.  Just one short question for the 

record, Mr. Reed.  I assume that Mr. Gonso has explained to you the various post-employment 

restrictions that the state law entails in its ethics rules and that you understand them and of 

course intend to continue to abide by them. 

 

Exhibit CAC-KLO-24



12 

 

Reed:  Very much. Yes, ma’am very much so.   

 

Nuechterlein:  Thank you. 

 

Reed:  Thank you. 

 

Clevenger: I think the offer is because the gentleman is highly qualified and doesn’t have 

anything in, you know, that would be contradictory to our ethics rules.  I think there has not been 

enough personal contact with Duke in the negotiation and administration of some of these items 

to rise to the level that would be of concern to me at least.  And I would propose that we adopt 

the advisory draft opinion reflecting those findings and approve this gentleman’s request to move 

on and provide his expertise to Duke Energy. 

 

Keith:  I will second that. 

 

Nuechterlein:  Okay.  Are there any further comments?  If not, all those in favor of adopting the 

proposed formal advisory opinion as per Mr. Clevenger’s comments please signify by saying aye 

(3-0).  Opposed and that carries.  Best wishes to you. 

 

Reed:  Thank you very much for your time.  I very much appreciate it. 

 

Nuechterlein:  Thank you gentlemen. 

 

Carrasco:  We will have a final version of that (inaudible) by the early next week.   

 

Reed:  By this evening. 

 

Carrasco:  Early next week. 

 

(Laughter.) 

 

Reed:  Oh, I’m sorry.  It’s also because I’m fifty-nine years old.   

 

Nuechterlein:  Good, thank you. 

 

Clevenger: I suppose it’s going to leave a void now at the top spot for INDOT and will have to 

see who’s in that position. 

 

Reed:  Well, as you probably know this has kind of gone on for awhile.  And I purposely pushed 

back at the advice of counsel.  I went into this really naïve and I initially got the verbal ethics 

opinion from both of the ladies you met this morning and was clean.  And then after (inaudible) 

you’re really visible and that’s very visible so then we decided that this was the appropriate 

route.  And so I’ve kind of had to put . . . the Governor has made up his mind.  I think he’s 

getting mad at me too.   
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Clevenger:  (laughing.) 

 

Reed:  And I don’t want him mad at me.  Thank you very much. 

 

Nuechterlein:  Good thank you, thank you all of you.   

 

Consideration of Final Report 

In the Matter of Angela Cypress 

Case Number 2008-08-0210 

 

Nuechterlein:  Okay.  The next item on our agenda is consideration of the Final Report, in the 

Matter of Angela Cypress, Case Number 2008-08-0210.  That has been submitted to us 

electronically.   

 

Keith:  Can you just give us some background? 

 

Carrasco:  Certainly.  This case Commissioners as you may remember involved Angela Cypress 

and an allegation regarding the violation of the outside employment rule. Angela Cypress was an 

employee of the Secretary of State and you considered her probable cause affidavit in executive 

session since it is confidential with the facts regarding this or surrounding this circumstance 

approved it.  And the Inspector General successfully negotiated an agreed settlement with Miss 

Cypress which you accepted at your April meeting.  And this is the report reflecting those 

activities.   

 

Nuechterlein:  Remind us again what she did. 

 

Keith:  It’s confidential. 

 

Carrasco:  Yes. 

 

Nuechterlein:  Oh, it’s confidential.  Oh, okay. 

 

Carrasco:  Yes because it was included in the PC.  The information that you see here is regarding 

what was in the complaint which is a public document. 

 

Nuechterlein:  Okay. 

 

Clevenger:  Did the contract involve $1,500 I think and the fine was $1,000. 

 

Carrasco:  Yes. 

 

Nuechterlein:  Yeah.   

 

Keith:  Okay. 
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Clevenger:  I didn’t see any problems before and I don’t see any problem again.  I move to 

approve or whatever. 

 

Keith:  I’ll second it. 

 

Nuechterlein:  Okay.  No further comments then the motion before us is to approve the report of 

the State Ethics Commission in re the Matter of Angela Cypress, all those in favor signify by 

saying aye (3-0).  Opposed, carries.  And we will sign that right now.   

 

Director’s Report 

Nuechterlein:  And the last item is the Director’s Report. 

 

1) Thank You 

Carrasco:  Commissioners I know that you made arrangements to come on a day that’s not 

typically scheduled so I keep my report very brief.  But I did want to take the opportunity to 

thank you for making it to the meeting this morning.  As you can imagine Commissioner Reed 

really valued the opportunity to come before you.  So thank you for making arrangements and 

coming here on Tuesday. 

 

2) New Commissioner 

Carrasco:  I do have some good news to report.  We have a new Commissioner.  Commissioner 

Daryl Yost, Dr. Daryl Yost from Ft. Wayne has been appointed and has accepted the 

appointment.  I received word yesterday that he will be joining us in July.  He . . . I spoke with 

him yesterday briefly.  He has a higher education background.  And I believe is involved with 

some economic development work in Ft. Wayne. He’s very excited.  I spoke to him briefly and 

he’s very excited to be here and meet each one of you in July. 

 

3) AIG Conference – Thank You 

Carrasco:  The second item I have to report is thank you very much for attending the conference, 

the National Inspector General Conference.  And I’ll defer to David if he has any comments 

about it.  It was a huge success.  I believe we’re still receiving a lot of thank you and 

compliments from everyone who has attending.  People were very happy and very pleased.  We 

were absolutely glad that you were able to join us.  David, if you have anything to add, please. 

 

Thomas:  (inaudible). 

 

Clevenger:  Wow, no kidding. 

 

Nuechterlein:  That’s great. 

 

Thomas:  (inaudible). 

 

Clevenger:  I was impressed with those guys, that presentation, I go wow. 

 

Carrasco:  Well, thank you again for coming and I do have two more quick items. 
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4) Ghosh 

Carrasco:  One being Mr. Ghosh his opinion.  It will be six months next week from the date of 

the oral argument.  So while as you know the Supreme Court does not have any specific date on 

when they issue their opinion.  We anticipate that next week some time maybe we’ll hear from 

the court.  Of course, we’ll forward a copy of that opinion to you and be in touch if we receive it. 

 

5) Informal Advisory Opinions 

Carrasco:  And finally since our last meeting we issued forty informal advisory opinions.  At the 

top of the list was post-employment.  We received twelve requests for post-employment; nine for 

gifts; eight for conflicts of interest; and various for ghost employment, outside employment, 

political activity, financial interest in contracts and honoraria.   

 

Unless you have any other questions for us that concludes my report. 

 

Clevenger:  I want to thank you for organizing the special meeting and getting the materials out 

timely.  And I’ll reiterate you’re working entirely too late. 

 

Carrasco:  Well, thank you. 

 

Nuechterlein:  And on the weekend. 

 

Clevenger:  Yeah. 

 

Nuechterlein:  Stop that. 

 

Carrasco:  Thank you. 

 

Clevenger: Hopefully we won’t have that situation again. 

 

Nuechterlein:  Yeah, this was kind of a special circumstance but it’s such a good example for 

everybody else to . . . I mean it’s important that he came and was very well represented and their 

submissions were really very helpful too as was yours. 

 

Carrasco:  Thank you. 

 

Nuechterlein:  So thank you for burning the midnight oil. 

 

Carrasco:  Thank you. 

 

Nuechterlein:  Once again.  Okay.  Any further business?   

 

Keith:  No. 
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Adjournment 

Clevenger:  Move to adjourn. 

 

Keith: Second. 

 

Nuechterlein:  Okay.  All those in favor signify by saying aye (3-0).  Adjourned. 

 

Public meeting was adjourned at 10:40 a.m. 
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